BEFORE THE
PENNSYLVANIA PUBLIC UTLIITY COMMISSION



Application of Aqua Pennsylvania Wastewater, Inc.	:		
for Approval of its Acquisition of Delaware County	:		
Regional Water Quality Control Authority’s             :			A-2019-3015173
Wastewater Assets, inter alia, Pursuant to Sections	:		
507, 1102 and 1329 of the Public Utility Code	:		

							

PREHEARING CONFERENCE
ORDER #2

An Initial Call-In Prehearing Conference was scheduled in this case for Wednesday, September 2, 2020, at 10:00 a.m.  The prehearing conference convened telephonically with the calling information provided on the Notice.  The parties that participated addressed the evidentiary hearings schedule, modifications to procedural rules, and other administrative matters for these proceedings.  This order documents what was discussed at the prehearing conference.

I. Abbreviated History

By Secretarial letter dated December 30, 2019, the Pennsylvania Public Utility Commission (Commission) acknowledged receipt of Aqua Pennsylvania Wastewater, Inc.’s (Aqua or Applicant) Letter/Notice of Licensed Engineer and Utility Valuation Expert Engagement Concerning Acquisition of the Delaware County Regional Water Quality Control Authority (DELCORA), Delaware and Chester Counties Sanitary Wastewater Collection and Treatment System, filed on December 26, 2019 at this docket.[footnoteRef:1]  Aqua requested the Commission approval of its acquisition of the wastewater system assets of DELCORA and approval of the ratemaking rate base of these assets as determined by Sections 1102 and 1329 of the Public Utility Code.  Aqua also requested approval of contracts, including assignments of contracts pursuant to Section 507 of the Public Utility Code.  Aqua sent several requests for extension of time to file the requisite data for the application which were granted. [1:  	Aqua filed a Notice of Appearance for additional counsel, John Povilaitis, Esquire and Alan Seltzer, Esquire on September 1, 2020.] 


On March 26, 2020, the Office of Small Business Advocate (OSBA) filed a Notice of Appearance and Intervention.[footnoteRef:2] [2:  	Counsel for OSBA has changed through Petitions to Withdraw.  Counsel for OSBA is Steven Gray. ] 


On April 2, 2020, the Office of Consumer Advocate (OCA) filed a Protest and Notice of Appearance. 

Also on April 2, 2020, the Commission’s Bureau of Investigation and Enforcement (I&E) filed a Notice of Appearance.

On May 18, 2020, Delaware County (DE County) filed a Petition to Intervene in this proceeding.

On June 11, 2020, a Secretarial letter was sent to the Applicant stating conditional acceptance of the application pending filing of requisite documents.

On June 15, 2020, Edgmont Township of Delaware County (Edgmont Twp.) filed a Petition to Intervene.

On June 23, 2020, DE County filed a Petition for Reconsideration of the Commission staff determination of conditional acceptance of the application.

On June 25, 2020, DELCORA filed a Petition to Intervene.

On July 9, 2020, Aqua filed an Answer to DE County’s Petition for Reconsideration.

On July 14, 2020, a Secretarial Letter was issued stating that the docket was inactive and that the DE County Petition for Reconsideration would be accepted when the docket became active.

On July 15, 2020, DE County filed a response to Aqua’s Answer to the Petition for Reconsideration and amended its Petition incorporating its previous Petition and adding new and additional information it believed pertinent for consideration of the application. 

On July 17, 2020, Southwest Delaware County Municipal Authority (SWDCMA) filed a Protest to the Application.  
 
On July 27, 2020, the Commission by Secretarial Letter accepted the application as complete for review.  This matter was assigned to me in the Office of Administrative Law Judge.  

A Hearing Notice dated July 27, 2020, directed a prehearing conference to convene telephonically on September 2, 2020.

On July 30, 2020, Edward Clark, Jr. filed a Protest for Treasure Lake Property Owners Association.

On July 31, 2020, Ross Schmucki filed a Protest to the Application.

By Order dated August 3, 2020, I provided, among other things, procedural rules for this proceeding, amendments to discovery, and a proposed procedural schedule with firm dates for the filing of any Reply Briefs and the Public Meeting date for which this matter will be presented on the agenda before the Commissioners[footnoteRef:3].  I directed that I receive prehearing memoranda from the parties regarding the presentation of this case by no later than noon, Monday, August 31, 2020. [3:  	This Prehearing Order was corrected on August 6, 2020 to change the public meeting date to January 21, 2021 instead of January 21, 2020.  This Prehearing Order was further corrected on August 17, 2020, to change the public meeting date to January 14, 2021 as there was no scheduled public meeting on January 21, 2021.] 


On August 4, 2020, Aqua filed an Answer to the Amended Petition for Reconsideration of DE County.

On August 7, 2020, Upland Borough and Lower Chichester Township (Lower Chichester Twp.) filed Protests to the Application.

On August 7, 2020, DE County filed a Petition to Stay this proceeding until January 31, 2021 and a request for Commission review of the material question regarding the stay requested.  That matter was denied by Commission Opinion and Order dated August 31, 2020.

On August 11, 2020, Cynthia Pantages filed a Protest for C&L Rental Properties.

On August 13, 2020, I&E filed a letter in support of the DE County Petition to Stay the proceeding and interlocutory review of the material question.

On August 14, 2020, the OCA filed a Motion to Extend the Statutory deadline 60 days or to March 26, 2021.  By Order dated August 18, 2020, I directed the parties to respond to the OCA Motion by close of business (4:30 p.m.) August 24, 2020.

Also on August 14, 2020, the OCA filed a brief in support of the DE County Petition to Stay the proceeding.

On August 17, 2020, Aqua and DELCORA filed briefs in opposition of the DE Petition to Stay.

Also on August 17, 2020, Trainer Borough filed a Protest to the Application.

On August 21, 2020, Edgmont withdrew its Petition to Intervene and filed a Protest to the Application.

On August 24, 2020, Aqua, DELCORA, the Municipal Protestants (collectively, Edgmont Twp.; Trainer Borough; SWDCMA; Lower Chichester Twp.; and Upland Borough), DE County, and OSBA filed Answers to the OCA Motion for a 60-day extension of the statutory deadline. 

Also on August 24, 2020, DE County filed a Reply Brief to the Applicant and DELCORA briefs on the Petition to Stay.  

By Opinion and Order entered August 27, 2020, the Commission denied the Amended Petition of Reconsideration by DE County finding that its Petition presented issues of fact that need to be developed by record evidence for the protection of all parties’ due process rights.   

On August 27, 2020, Aqua and DELCORA filed Answers in opposition to the DE County Petition to Stay.

On August 28, 2020, Sunoco Partners Marketing and Terminals L.P./Energy Transfer (Sunoco Partners) filed a Protest to the Application.

By Order dated August 31, 2020, Chief ALJ Charles Rainey granted the OCA Motion extending the statutory deadline to March 26, 2021.   It is noted that the firm dates have been adjusted because of the grant of the 60-day extension granted by Order of Chief ALJ Charles Rainey issued August 31, 2020.  I informed the parties by email dated August 31, 2020 of the adjusted firm dates.

Also, on August 31, 2020, the Applicant filed a Petition for Protective Order.

On August 31, 2020, Kimberly-Clark Pennsylvania, LLC and Kimberly-Clark, Corporation (Kimberly Clark) filed a Protest to the Application.

On August 31, 2020, the Commission denied the DE County Petition to Stay and interlocutory review of material question.

The following parties attended the prehearing conference:
1. Aqua
a. Thomas Niesen, Esquire
b. Alexander Stahl, Esquire
c. John Poviliatis, Esquire 
d. Alan Seltzer, Esquire 
e. Kimberly Joyce, Esquire 
f. Mary McFall Hopper, Esquire 

2. DELCORA
a. Matthew Olesh, Esquire
b. Thomas Wyatt, Esquire

3. I&E 
a. Gina Miller, Esquire
b. Erika McLain, Esquire

4. OCA
a. Christine Hoover, Esquire
b. Santo Spataro, Esquire

5. OSBA – Steven Gray, Esquire

6. Municipal Protestants – Scott Rubin, Esquire

7. DE County
a. Adeolu Bakare, Esquire
b. Robert Young, Esquire
c. Kenneth Stark, Esquire

8. Edgmont Twp.
a. Kenneth Kynett, Esquire
b. Charles Miller, Esquire

9. Sunoco Partners 
a. Tom Sniscak, Esquire 
b. Whitney Snyder, Esquire

10. Kimberly-Clark  – Michelle Skjoldal, Esquire


II. Interventions

The Petitions to Intervene filed by OSBA, DELCORA and DE County were not objected to by any party.  The Commission’s Opinion and Order at this docket entered August 31, 2020, granted the interventions of DELCORA and DE County.  It is noted that DE County is a Protestant, not an Intervenor.  The intervention of OSBA is granted by the ordering paragraph below.

III. Modification to Discovery

The undersigned provided modifications to the Pennsylvania Public Utility Commission’s discovery rules by Order dated August 3, 2020.  Counsel for Aqua requested on a going-forward basis that the Answers to discovery for the direct Application be served within seven calendar days and objections be communicated in writing within five calendar days of service.  This further modification takes place only if there is no modification to the August 31, 2020 Order to extend the statutory deadline 60 days.  This amendment was granted.  The further amendment by DE County concerning best efforts was denied.

IV. Procedural Schedule
[bookmark: _Hlk50030727]Subject					Date

Section 1329 Filing acceptance	July 27, 2020
Prehearing Conference 		Sept. 2, 2020
Public Input	Sept. 16, 2020 (1 & 6 p.m.)(tentatively ZOOM)
Protestant Direct Testimony		Sept. 29, 2020 
Rebuttal Testimony 			Oct. 20, 2020 
Surrebuttal Testimony 		Nov. 2, 2020 
Rejoinder Outline			Nov. 6, 2020 (noon)
Rejoinder & Evidentiary Hearings	Nov. 9&10, 2020 (tentatively ZOOM)
Main Briefs				Dec. 1, 2020
Reply Briefs				Dec. 14, 2020
Recommended Decision		January 20, 2021
Public Meeting			March 11, 2021
End of authorized statutory period	March 26, 2021

		All due dates for testimony and briefs are in-hand dates except where noted.  In-hand means copies are due to all parties by close of business (4:30 p.m.) on the due date.  Counsel for Aqua requested that the transcript be available one day after the hearing.

V. Public Input Hearings

The OCA requested two smart public input hearings—one in the afternoon and the other in the evening.  After some discussion two public hearings were proposed as noted on the schedule above on September 16, 2020.  The OCA will coordinate all people that desire to testify and listen to the hearing by providing lists for each type.  Aqua, DELCORA, DE County, and the Municipal Protestants (to the extent possible) will provide information about the public input hearings on their respective websites and social media pages.  The Commission has tentatively arranged with the court reporting service to  administer the ZOOM platform for hosting the public input.  Further information using the ZOOM platform is forthcoming.

VI. Problematic Protestants

Treasurer Lake Property Owners Association (TLPOA) filed a protest on July 30, 2020 signed by Edward Clark, Jr.  There is no evidence that Mr. Clark is an attorney authorized to legally represent TLPOA in the Commonwealth of Pennsylvania.  Pursuant to the Prehearing Order at this docket dated August 3, 2020, at paragraph 2, TLPOA should have had an attorney enter an appearance.  Failure to comply with this direction by September 8, 2020, may be detrimental to TLPOA causing dismissal of its protest.

Similarly, C&L Rental Properties, LLC (C&L) filed a Protest on August 11, 2020 signed by Cynthia Pantages.  There is no evidence that Ms. Pantages is an attorney authorized to 
legally represent  C&L in the Commonwealth of Pennsylvania.  Pursuant to the Prehearing Order at this docket dated August 3, 2020, at paragraph 2, C&L should have had an attorney enter an appearance.  Failure to comply with this direction by September 8, 2020, may be detrimental to C&L causing dismissal of its protest.

Mr. Ross Schmucki filed a protest on July 31, 2020.  Mr. Schmucki did not appear at the scheduled prehearing conference on Wednesday, September 2, 2020.  Mr. Schmucki did not provide any subsequent written communication about his participation in this proceeding.  Pursuant to the Prehearing Order at this docket dated August 3, 2020, at paragraph, 10, Mr. Schmucki will be treated as an inactive participant.  As directed by the ordering
paragraph below Mr. Schmucki is only to receive written documents from the undersigned and the Commission concerning this docket.
 
VIII. Witness Matrix

The ALJ is directing that counsel for Aqua present a witness matrix no later than 2 business days prior to the evidentiary hearings.  If there are questions about this request, please contact the ALJ directly.

IX. Protective Order

Counsel for Aqua presented a Petition for Protective Order (Protective Order).  Two Protestants, OSBA and DE County objected to it.  Counsel for OSBA subsequently withdrew its objection.  An Answer to the Protective Order is due September 18, 2020.  Parties are to proceed as if a protective order is in effect for any documents marked confidential until a protective order is in place.


X. Pro Hac Vice Motion

Kimberly Clark filed a Motion Pro Hac Vice (Motion) on August 31, 2020.  Counsel for Aqua represented that he needed time to examine the Motion and was given until close of business September 2, 2020 to file an objection.  To date, no objection has been filed.  As there is no objection, the Motion is granted as stated by the ordering paragraph below.

THEREFORE;

IT IS ORDERED:

1. That the Protest filed by Edward Clark, Jr. on July 30, 2020, for Treasure Lakes Property Owners Association be perfected by September 8, 2020, consistent with the content of this Order.

2. That the Protest filed by Cynthia Pantages on August 11, 2020, for C&L Rental Properties, LLC be perfected by September 8, 2020, consistent with the content of this Order.

3. That the procedural schedule proposed by the Office of Small Business  Advocate is adopted as follows:
[bookmark: _Hlk527012781]Subject					Date

Section 1329 Filing acceptance	July 27, 2020
Prehearing Conference 		Sept. 2, 2020
Public Input	Sept. 16, 2020 (1 & 6 p.m.)(tentatively ZOOM)
Protestant Direct Testimony		Sept. 29, 2020 
Rebuttal Testimony 			Oct. 20, 2020 
Surrebuttal Testimony 		Nov. 2, 2020 
Rejoinder Outline			Nov. 6, 2020 (noon)
Rejoinder & Evidentiary Hearings	Nov. 9&10, 2020 (tentatively ZOOM)
Main Briefs				Dec. 1, 2020
Reply Briefs				Dec. 14, 2020
Recommended Decision		January 20, 2021
Public Meeting			March 11, 2021
End of authorized statutory period	March 26, 2021

4. That the Motion Pro Hac Vice filed by Kimberly-Clark Pennsylvania, LLC and Kimberly-Clark Corporation on August 31, 2020, is granted.

5. That the further modification to the discovery rules as requested by counsel for Aqua Pennsylvania Wastewater, Inc. is granted consistent with the content of this Order.

6. That Answers to the Petition for Protective Order filed on August 31, 2020, filed by counsel for Aqua Pennsylvania Wastewater, Inc. are due on or before September 18, 2020.

7. The Petition to Intervene filed by the Office of Small Business Advocate is granted.
  
Date:  September 4, 2020				_________/s/____________________
							Angela T. Jones
							Administrative Law Judge
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ALEXANDER R STAHL ESQUIRE
AQUA PENNSYLVANIA INC
762 W LANCASTER AVE
BRYN MAWR PA  19010
610.645.1130
Accepts eService
Representing Aqua Pa Wastewater

THOMAS NIESEN ESQUIRE
THOMAS NIESEN & THOMAS LLC
212 LOCUST STREET STE 302
HARRISBURG PA  17101
717.255.7600
Accepts eService
Representing Aqua Pa Wastewater

*STEVEN C GRAY ESQUIRE
OFFICE OF SMALL BUSINESS ADVOCATE
FORUM PLACE
555 WALNUT STREET 1ST FLOOR
HARRISBURG PA  17101
717.783.2525
*Via e-mail only due to Emergency Order at M-2020-3019262
sgray@pa.gov
Representing OSBA


CHRISTINE M HOOVER ESQUIRE
ERIN L GANNON ESQUIRE
SANTO G SPATARO ESQIURE
HARRISON W BREITMAN ESQUIRE
OFFICE OF CONSUMER ADVOCATE
5TH FLOOR FORUM PLACE
555 WALNUT STREET
HARRISBURG PA  17101
717.783.5048
Accepts eService
Representing OCA

GINA MILLER ESQUIRE
ERIKA MCLAIN ESQUIRE 
PA PUC BIE
400 NORTH STREET
HARRISBURG PA  17120
717.783.8754
Accepts eService
Representing PUC BIE

ADEOLU A BAKARE ESQUIRE
KENNETH R STARK ESQUIRE
ROBERT F YOUNG ESQUIRE 
MCNEES WALLACE & NURICK LLC
100 PINE STREET
PO BOX 1166
HARRISBURG PA  17108-1166
717.237.5290
Accepts eService
Representing Delaware County
 
*KENNETH KYNETT ESQUIRE
CHARLES G MILLER ESQUIRE 
PETRIKIN WELLMAN DAMICO BROWN & PETROSA
WILLIAM PENN BUILDING
109 CHESLEY DRIVE
MEDIA PA  19063
610.892.1876
610.892.1863
Accepts eService
*Via e-mail only due to Emergency Order at M-2020-3019262
kdk@petrikin.com
Representing Edgmont Township, Delaware County, Pennsylvania


THOMAS WYATT ESQUIRE
MATTHEW OLESH ESQUIRE
OBERMAYER REBMANN MAXWELL & HIPPEL LLP
CENTER SQUARE WEST
1500 MARKET STREET SUITE 3400
PHILADELPHIA PA  19102
215.665.3200
215.665.3043
Accepts eService
Representing Delaware County Regional Water Quality Control Authority

SCOTT J RUBIN ESQUIRE
333 OAK LANE
BLOOMSBURG PA  17815-2036
570.387.1893
Accepts eService
Representing Southwest Delaware County Municipal Authority

*CYNTHIA PANTAGES
C & L RENTAL PROPERTIES, LLC
30 S LAKE DRIVE 
P O BOX 516
LAKE HARMONY PAN18624
570.956.0756
*Via e-mail only due to Emergency Order at M-2020-3019262
cyndipantages@gmail.com

*ROSS SCHMUCKI
218 RUTGERS AVE
SWARTHMORE PA 19081
610.420.3430
*Via e-mail only due to Emergency Order at M-2020-3019262
rschmucki@gmail.com

*EDWARD CLARK JR 
TREASURE LAKE PROPERTY OWNERS ASSOCIATION
13 TREASURE LAKE
DUBOIS PA  15801
814.371.0711
*Via e-mail only due to Emergency Order at M-2020-3019262
gm@treasurelake.us


THOMAS J SNISCAK ESQUIRE
KEVIN J MCKEON ESQUIRE
WHITNEY E SNYDER ESQUIRE
MELISSA CHAPASKA ESQUIRE
HAWKE MCKEON & SNISCAK LLP 
100 NORTH TENTH STREET 
[bookmark: _GoBack]HARRISBURG, PA  17101 
717-236-1300 
Accepts eService
Representing Sunoco Partners Marketing & Terminals, L.P./Energy Transfer

JOHN F POVILAITIS ESQUIRE
ALAN M SELTZER ESQUIRE
BUCHANAN INGERSOLL & ROONEY
409 NORTH SECOND STREET
SUITE 500
HARRISBURG PA 17101-1357
717-237-4825
Accepts eService

*JUSTIN WEBER ESQUIRE
MICHELLE M SKJOLDAL ESQUIRE
TROUTMAN PEPPER HAMILTON SAUNDERS LLP
100 MARKET STREET
SUITE 200
PO BOX 1181
HARRISBURG PA  17108
717-155-1170
Representing Kimberly Clark Corp
justin.weber@trout
Accepts eService

JASON T KETELSEN ESQUIRE
TROUTMAN PEPPER HAMILTON SAUNDER LLP
3000 TWO LOGAN SQUARE
18TH & ARCH STREET
PHILADELPHIA PA  19103
215 981-4791
Representing Kimberly Clark Corp



MARC MACHLIN ESQUIRE
TROUTMAN PEPPER HAMILTON SAUNDER LLP
2000 K STREET
SUITE 600
WASHINGTON DC 20006
202-220-1465
marc.machlin@trout
Representing Kimberly Clark Corp

