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(a) BOROUGH OF HOMEWOOD AND BOROUGH OF BIG BEAVER v. PENN CENTRAL
TRANSPORTATION COMPANY, DEPARTMENT OF HIGHWAYS OF THE COMMONWEALTH OF
PENNSYLVANIA, PENNSYLVANIA TURNPIKE COMMISSTON, COUNTY OF BEAVER AND
CONSOLIDAIED RAIL CORPORATION.

(b) By order issued June 17, 1974 the Commission directed
Trustees of Penn Ceotral Transportation Company to prepare plans for
the reconstruction of an existing deteriorating viaduct structure above
its tracks, connecting Boroughs of Homewcod and Big Beaver, in Beaver
County. Trustees refused to comply, and the Interstate Commerce Com-
mission dismissed our petition for an enforcement order, following the
creation of Consolidated Rail Corporation. This Commission's Order
directing Conrail to comply with the provisions of the June 17, 1974
ordexr, issued June 2, 1976, was contested by Conrail, which sought
further hearing. At said hearing, held June 3, 1977, Conrail denied
responsibility for any prior Penn Central maintenance and/or
reconstruction obligations for overhead structures. (See also
attached HISTORY OF CASE.)
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{(¢) Burcau of Rail Transportatien roecommends. the Commission
‘affirm its June 17, 1974 order requiring reconstruction of the viaduct
and preparation of detailed plans for such work by the involved rail-
road company. Further, the Commission should direct Conrail, as
owner/operator of the rail line at this location, to comply with all
provisions of said order previously directed against the priotr owner-
operator (Penn Central Transportation Company), and to submit com-
pleted detailed tvecomstruction plans within six months of date of
service hereof: : :
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September 19, 1978

c. 18925

David L. Gropp, Solicitor

240 Commeree Street

Beaver, Pemngylvania ~ 15009

Borough of Homewood and Borough of Big Beaver
Va
Penn Central Transportation Company, Department
of Highways of the Commonwealth of Pennsylvania,
Pennsylvania Turnpike Commissgion, Ceunty of
- Beaver and Consolidated Rail Corporation

Dear Sir:

Enclosed herewzth is an Executed Order issued by
the Commission on August 30, 1978, in the above entitled

- proceeding.

Kindly acknowledge receipt and service in behalf
thereof, using for that purpose the enclosed form.

Very truly yours,

C. J. McElwee
Secretary

fao

Encls.

Cert, Mail
Receipt Reqg,

Copy of Order: see attached list.
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Gee 0o By reason of complalnt flled May 6 1970 by'Boroughs of
Hbmewood and ‘Big Beaver; and -following appropriate studies, inspections
and. ;nvest;ga;;onroﬁ;condltions extant .at ‘the subject Homewood Viaduct
structure; a l6-span steel and reinforced-concrete T-beam structure
carrying an-tunnumbered: public highway above three:tracks of railroad
(formerly Penn. Central Transportation Company; mnow Consolidated Rail
4¢Gorporation) and -The 'Pennsylvania. Turnpike, situate partly in each of

the complainant boroughs, Pennsylvania Public Utility Commission on
-June 17, ~974 issued.its-order directing Penn Central Transportation

‘ Company\,, -undertake - de31gn and location studies; - together with 'the
preparation of detailed construction plans for reconstruction of the .
subject structure., The existing bridge, originally comstructed in 1921
by order of the Public Service Commission, has suffered severe, widespread
i 'deterniotation to.the extent that: repairs are impracticable, and the

- -structure isnow:posted for. a 3~Ton maximum vehicular limit. . Outstandi o
1ad ‘ espen31b111t1es at thls locatlon, as a: ggsuktma'
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orders of this Commission” and ‘its pre ecessor ‘Public Service Commission,

are as follows: substructure and superstricture of the southerly 2
13 spans ~ Pennsylvania Rallroad Company; substructure and superstruc-

ture of the northerly 3 spans - Pennsylvania Turnpike Commission;

roadway paving throughout ~ Department of nghways of the Commonwealth
of Pennsylvania.

Subsequent to issuance of the June 17, 1974 order, Trustees of
Penn Central Transportation Company advised the Commission that they
would not comply with the provisions thereof. Accordlngly, this Com-
mission on June 24, 1975 filed a joint petition with the othet partles
hereto, requesting the Interstate Commerce Commission to order the
Trustees~to éxpefid the funds necessary to comply with the ‘June 17, 1974
order of this Commission. Before disposition could be made by the ,
Interstate Commerce Commission with respect ‘to’ the’ petitlon, Consoli~
dated Rail Corporation, on April 1, 1976, assumed ‘the operations- and
facilities of the involved rail line;" pursuant to the: Regional- Rail
Reorganization Act of 1973, and od-April 29 1976, the Interstate
Commerce Commission dismissed the petitdon for lack of jurisdiction over
the Trustees.

Following the April 1, 1976 rail transfers’and: conveyances,
this Commission on:June 2, 1976 issued a further order 1n this pro- -
~ceeding; joining Consolidated ‘'Rail: Corporation as a’ party and dlrecting
it, as owner-operator of the rail line; to comply with the provisions of
the 1974 order, setting December 31, 1976 ag the submittal ‘date for the
detailed plang. . Conrail:immediately petitioned for rehsaring, cons '
tending it had never had opportunity to be heard in this matter.
Hearing was granted, and held on June 3, 1977.

At that hearing, S.C. Walker testified for Comsolidated Rail
Corporation in his capacity as Senior Civil Engineer. Aceording to this
witness, Conrail does not consider itself a successor, in the usual
sense y tto:theformer Peun .Cential- Transportatlon Company. Even though
it has:acquired ‘certain ‘of the:former company's properties, Conrail -
contends ‘that: these: acquisitions did not inélude maintenance respon=:
sibility for overhead ‘bridges carrying highways above the tracks.
Conrail further avers it does not have staff adequate to ‘design 'a new
structure. at the site of ‘the viadduct subject of this: procéeding, nor -
does it-believe that obligation rests with the railroad. In the ‘opinion
of Comrailj ‘the circunstances. at: this location, including: geometrlcs,*
possible relocation, ‘and all other ‘aspects pértinent to a proper- hlghway
facility, could better be ‘made- by agencies responsible for h1ghway
trafflc, rather than by Conra11 ' :

M:."Welker testified that for these reasons, Consolidated Rail
Corporatlon is of the position that the Commission's: order: dmposing upon
n Central -Transportation ‘Company. the responsibility to undertake
; . de51gn and location studies and preparation of detailed construction
: B *- plams, is not binding upon Conrail, nor does Conrail volunteer to assume

e ~ such responsibility.
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- On'cross-examination, Mr. Walker agreed that while Conrail
itself may mnot have -appropriate staff or expertise to perform the noted
studies -and ‘plans ‘preparation, it could have such work done: through
contract with an appropriate consulting engineering firm; however, the

witness was not ‘aware 'of ‘any comparable . circumstances wherein Conrail
'has “éngaged consultants for the design of ‘an overhead highway structure.

. Turther, the witness ‘admitted that there+is inherent benefit to the:

railroad in a‘grade’ separatlon structure, 1f the alternative;is a-
cr0381ng, at grade. Lot D

Mr. Walker 1dentif1ed the llne of tracks at thls location as
the Pittsburgh-Chicago main line of the Consolidated Rail Corporation
‘system, further c¢atagorizing it as the most vital ‘of -its main lines,
[serving Yail ‘traffic: throughout - the . eastern seaboard area as a funnel to
‘rand from reégiond to .the west, including the Chicago area. As such, he
stated that the track's importance is not limited only to Pennsylvania,
nor: to the immédiate avea of ‘Beaver County in which it is lacated.

» The witness, in explanation of the particulars of comveyance
to Conrail of certain items of ‘the former bankrupt railroads, dwelt upon
that ‘aspect known as:I.C.C. Account 39, and concurred that under the
“oterms of the Final System Plam, Conrail is mow responsible for all items

.iheluded in said account, Further, the witness stated that Account 39

. i8 not a maintenance account, and that expenses relative to maintenance
- 6F overHead bridges had likely been carried under Account 273. In .

- addition, the witness testified: that a capital expenditure such as would
:Have been-incurred by the then Pénnsylvania Railroad Company when the
bridge was built, would have been:cartried under ‘Account -39, .and would
remain in that account for depreciation. = It.was further stated by the
s+ 'witness thatva:capital-item-invélves: costs. pertinent to an: rmprovement
sﬁof the vested 1nterests of ‘the rallroad. S : :

o In the opinion of: the witness, while the brldge is preseutly
safe for the current 3-~Ton posted load 1limit, its condition is very
poor, making any projection of remaining useful life a difficult propo-
sition. Mr. Walker suggested that.-he-considers the best .solution to the

““present bridge crigis to. be improvement of an existing at=grade crossing
of the tracks, approximately one and éne~half miles to the west, and
abolition of ‘the' above-grade ‘crossing. 'He stated that certain improve-
ments to that at=grade crossing are apparently under consideration, by

" reason of the 1973 Federal Highway Safety Act, and the witness is of the
opinion that:by ‘expending some additional monies, the overall safety at
that crossing, and the: approaches thereto, could be improved to a level
commensuratetw1th.present rall and hlghway trafflc den51ties.'

= : Counsel for; Borough of Blg‘Beaver took exceptlon to this
testlmononf ‘Mr. Walker;, stating that to hig knowledge the referenced
grade crossing improvement projéct:.was no longer on an-active. program.
Mr. Walker then suggested it would be his prime recommendation that it
be reactivated and placed on the current priority program for'lmprove—
. ments. ;
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~ashould,be borne by othersrthan PennDOT.;f_ e

. iy

~ On cross-examination by counsel for PennDOT,. the witness

::concurred ‘that. the: railroad’s policy regarding at~grade crossings

remains unchanged, in that it considers them undesirable and less -
preferential than separated crossings. However; Conrail would not
object to:the improvement -of an existing at-grade crossing and the

- rresultant dincrease dn vehicular traffic thereat, provided;euch»impreve-

ments encompass -all- aspects. pertinent to the total enhancement of safety
thereat,. and the: abolition of the existing crossing, above grade; .
subject hereof. Mr. Walker stated that a major reason for Conrail's
position is the relative costs of brzdge recoustruction vig-a-vis
~1mprcvements oﬁ the at—grade crdssxng. : / : : :

H. A Sellers, ClVil Englneer for Pennsylvania Department of

'4:Transﬁertation,ﬂtestlfied that traffic counts .conducted in September of
1970 showed an:average :of approximately 1,150 vehielee“uslng the bridge
~7An-a 24-hour -period, .and approximately 70 .pedestrians during ‘the day-

light hours, ds :¢ited in »the Commission's ‘ordexn: 1n this proceeding
1ssued August 23 1971.

Ihe w1tness testlfled in clarification of the department s

p031t10n«xelatxve.to the availability-and application of funds for. .
i improvements: of :at=grade-.crossings, through FederalJessistancelp:ograms

“qualifying under the-Highway Safety Acts of 1973; No. 230 and of 1976,

+:No.:-203<C. ©:According to:the witness; the intent of these acts was to

promote .and enhance the safety of at-grade crossings through 90% Federal

. fund:financingjy Act 203 ‘monies being applicable at crossings of highways

on ithe:Federal-Aid System, -and Act 230 monies at crossings of highways
not-on.that.system. It is:PenuD0T's administrative policy to apply.
‘these monies to ‘the installation or upgrading of protection devices .

~onlys. thereby exciuding the costs of improvements to crossing approaches,

sight distances, et al, from qualifying for Federal assistance. . In the
opinion of the department, this policy derives the most benefit to the
-greatest numbet’ of crossings with the monies available under the 203/230

programs. SOSRSET

,Accordlng to the w1tness, the at-grade cra331ng previously

w:mentioned by Mr. Walker in his testimony was, at . one time, scheduled for

certain-improvements to the protection devices under the 230 program,

--but-was-withdrawn. Subsequetitly, all monies available under that -

vprogram:have:been expended on other projects; however, the witness

< testified that in the event the’wviaduct: structure should.be closed and
cutraffie diverted:to the at=grade. crossing, the' department wéuld again
-~consider allocating Federal-aid monies to the extent of 90% of the

necessary protection:devices, and improvements. of the actual crossing
area proper, from the 1976 Act 203-C allocations. It is the depart-
ment's: position that the' other 10% of protection and crossing 1mprove—
ment: costs,vas well as 100% of. any costs: for‘approach 1mprovements,




V ;1 Do cross-examinatlon, the " witness ‘denited any knowledge:of

yotherkﬁrograms through which funding asgistance could be obtained.

Further, it was conceded that PennDOT wouid benefit to some" ‘extent by
rellef from its ‘present obligatlon for maintenance of the‘wearlng

_ﬁsurface on the vladuct, in the event the subject cr0551ng, above grade,
- were ordered abollshed.ﬂj' o »

Counsel for Boroughs of Homewdod and- Blg Beaver- offered no

»Wltnesses, and the hearlng was concluded.

",‘ Thls Comm1ssmon, in 1ts review of the complete record in this
proceedf'g, f;nds th t,noth1ng of “import in the form of new matter or

,,changed.cxrcuigtances has been presented ‘for consideration. ' The hearing

)t J /as held at the request of Consolidated Rail Corporation
in order.to present its’ posmtlon on the record. It is evident that

Conrail's operations at the crossing ‘differ 1ittle from that -of the

former rail operator at this location, Penn Central Transportation
Company.

. By the Commission's order issued in this proceedlng on June 17,

ﬁ*1974 Penn Central Transportation Company was directed, at its initial

cost and expense, to undertake the preparation of design and ‘location
studies, together with the preparation of detailed construction plans
for reconstruction’ of - the subject structure. ' Pemn Central was the
operatlng rallroad company ‘at “that time, " ‘hence the order ‘against the-
company. In April 1976, Consolldated Rail- Corporation acquired the”
tracks and property of the former railroad company and thus became a
"econcerned" and interested party at the crossing within the context of
Section 409 and 411 of the Public Utility Law, 66 P.S. 581179, 1181.

Accordingly, we deem it fair and equitable that since Conrail
is the present owner and operator of the line of railroad at the cross-
ing, said line being the’ PittsburghrChicago main line of the Comrail
system, the most vital of its main lines serving rail traffic throughout
the eastern seaboard as a funnel to and from regions to the west, and
since Conrail derives substantial benefit from the grade separation of

the involved crossing, Conrail, at its initial cost and expense, should
prepare design and location studies, together with a detailed comstruc-
tion plan for the reconstruction of the subject structure, and we SO

order. The allocation of the costs and expenses incurred’ by Conrail in
the preparation of these studies and plans will be determlned at a later
date after further hearing has been held.,l iy SR

Neither has any new evidence been presented nor changed cir-
cumstances been demonstrated regarding the alternate proposal of up-
grading an adjacent at-grade crossing. Since the inception of this
proceedlng, this Commission has been fully aware of the existence of
that crossing, and others within the general area (reference Order
issued August 23, 1971), as well as the conditions thereof, the extent
of protection thereat, the deficiencies on the approaches thereto, the
relative levels of safety and/or hazard presented thereby, and the
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general condition. of: the roadways, providing access to same. It was with
all such factors at 1ts disposal for consideration that thls Commission
made-the. determlnatlons contaxned in its Order issued June 17 1974

| wherein: 1t -was, dlrected that plans be prepared for an alternate cross—

[ ,ings- above .grade, - at. ‘the location subgect ‘of this proceedlng.' After

i careful review of all evidence of record it is clear to this Commission
| that neither conditions at the exdisting viaduct nor at the ‘suggested at-
| grade crossing have changed since issuance of the 1974 order.

Accordingly, we conclude that the directives and intent of the
June.l7 1974 order. should be affirmed, together with the dlrectlves

Consolldated Rall C - otatlon was dltecte, o‘prepare de51gn and 10—

- cation- studles and etailed constructiontplans'for reconstruction of the
subJect structure, and we. so. order.w Further,twe,require submittal of
the plans for- ¢ ppnstructlon w1thin‘six months o_‘the date of 1ssuance
hereof;. THEREFORE,;;EiX_g B : .

IT IS ORDERED:
i ifl;; That our order 1n this proceedlng
and 1s hereby £ 'rmed. :

issued June 17, 1974 be

ORDER,; ADOPTED ; - Augus




