BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Application of Suvon LLC, d/b/a FirstEnergy		:
Advisors, for Approval to Offer, Render, Furnish	:		
Or Supply Electricity or Electric Generation		:		A-2020-3020377
Services as a Markter/Broker in the			:
Commonwealth of Pennsylvania			:



ORDER
DENYING MOTION TO DISMISS PROTEST


On May 21, 2020, Suvon LLC, d/b/a FirstEnergy Advisors (Suvon) filed with the Pennsylvania Public Utility Commission (Commission) an application for approval to offer, render, furnish or supply electricity or electric generation services as broker/marketer to the public in the Commonwealth of Pennsylvania (application).  The application was docketed by the Commission at A-2020-3020377.  In its application, Suvon stated, among other things, that it will help customers of all classes evaluate their energy needs and facilitate the selection of a retail supplier.  Suvon added that it will serve as a consultant to customers by gathering data, interfacing with retail suppliers and helping customers review their options.  Suvon also added that it will advise on market trends, price and risk associated with various options, energy efficiency opportunities, understanding utility tariffs and help coordinate the contract renewal process.  Suvon provided extensive detail regarding the service it seeks to supply and attached multiple documents to its application.  

Of note, Suvon identified multiple newspapers of general circulation in which it published notice of the filing of the application.  On June 10, 2020, Suvon provided proof of publication to these various newspapers of general circulation.

On August 4, 2020, the Retail Energy Supply Association (RESA) filed a protest nunc pro tunc in response to the application filed by Suvon.  In its protest, RESA averred, among other things, that Suvon lacks the technical fitness to maintain Commission consumer protection and competitive market safeguards and lacks the financial fitness to function without unjust subsidization from its parent FirstEnergy Corporation.  RESA requested that the proposed application be denied.  RESA added that it only became aware of Suvon’s application on or about July 30, 2020 and requested that the Commission allow the consideration of this protest nunc pro tunc to “address the important consumer protection and competitive safeguard concerns raised in this protest.”

On August 10, 2020, Suvon filed a motion to dismiss the protest filed by RESA.  In its motion, Suvon argued that RESA had constructive notice of Suvon’s application for a license to be an electric generation supplier as a broker/marketer based on the legal advertisements published in seven newspapers throughout the Commonwealth.  Suvon added that, pursuant to Section 54.36 of the Commission’s regulations, RESA had 15 days from the date of publication to file its protest and that, therefore, RESA’s protest was due no later than June 15, 2020.  RESA’s protested filed on August 4, 2020 was fifty (50) days after the protest deadline and that, under these circumstances, there is no basis for the Commission to waive that deadline.  Suvon requested that the Commission expeditiously dismiss the late protest.  Suvon added that RESA did not offer a reasonable explanation as to why it or any of its members became aware of the application only on such a late date.  Suvon added, among other things, that RESA has not demonstrated good cause for failing to timely file a protest when it had constructive notice of the application.  Suvon also requested expedited treatment of its motion.

On August 20, 2020, RESA filed an answer to Suvon’s motion to dismiss.  In its answer, RESA requested that the Commission consider its protest to Suvon’s application which raises technical and financial fitness challenges which may affect both the competitive market and consumer protection concerns.  In response to Suvon’s argument in its motion that it provided constructive notice of the application, RESA argued that “the simple truth is that neither RESA nor its members had actual notice of the filing of the application.”  RESA added:  “In the current era of the COVID-19 pandemic, when most employees of RESA’s members are under travel restrictions or even have offices located out of state, the idea that publication in a handful of newspapers is sufficient notice to RESA’s members flouts logic and is against the public policy of the protest process.”  RESA further argued that it has not intentionally misused the Commission’s protest process and that, therefore, Suvon’s motion should be denied and RESA’s protest accepted nunc pro tunc.

On September 1, 2020, the Commission issued a hearing notice setting an initial call-in telephonic hearing for this matter for Tuesday, October 13, 2020 and assigning me as the presiding officer.

Suvon’s motion to dismiss RESA’s protest is ready for disposition.  For the reasons discussed below, Suvan’s motion will be denied.

Suvon’s motion was filed pursuant to Section 5.103 of the Commission’s regulations.  This section allows, in relevant part:

§ 5.103. Motions.

(a) Scope and content.  A request may be made by motion for relief desired, except as may otherwise be expressly provided in this chapter and Chapters 1 and 3 (relating rules of administrative practice and procedure; and special provisions).  A motion must set forth the ruling or relief sought and state the grounds therefor and the statutory or other authority upon which it relies.

52 Pa.Code § 5.103.  Section 5.103 then discusses presentation of motions, response to motions and ruling on motions.

With regard to the substance of Suvon’s motion, the Commission’s regulations at Chapter 54 provide significant details regarding the process for the licensing of electric generation suppliers, as well as those who wish to act as marketers or brokers, as Suvon does here.  See, 52 Pa.Code Ch. 54.  This includes details regarding the application process, regulatory assessments, reporting requirements, bonds or other security, standards of conduct and other requirements.  In particular, Section 54.35 requires that notice of filing of an application shall be published in newspapers of general circulation covering each county in which the applicant intends to provide service.  52 Pa.Code § 54.35(a).  The notice shall be written in plain language and include the name, address and telephone number of the applicant, a description of the proposed services and the geographic area to be served.  52 Pa.Code § 54.35(b).  Protests related to the technical or financial fitness of the applicant shall be filed within 15 days of the publication date of the notice.  52 Pa.Code § 54.36.  It is pursuant to Section 54.36 that RESA filed its protest to Suvon’s application.

In its motion, Suvon argued that it provided notice of the filing of the application in seven newspapers of general circulation throughout Pennsylvania ending on May 29, 2020.  This includes newspapers in each of the major metropolitan areas in the Commonwealth.  Suvon further argued that, therefore, under Section 54.36, all protests must be filed by June 15, 2020, 15 days after May 29, 2020.  Suvon added that this publication gave RESA constructive notice of the filing of the application and that the Commission should not allow RESA’s protest to be filed nunc pro tunc because it would establish a precedent that would undermine the reason for requiring applicants to incur the expense of publishing newspaper advertisements in newspapers throughout the Commonwealth.  Suvon also noted that the protest was not late by a day or two – but it was late by 50 days and RESA has not offered a reasonable explanation as to why it or any of its members, who are all sophisticated electric generation suppliers that operate throughout the Commonwealth, did not become aware of the application until July 30, 2020.

 Currently, however, the Commission and the Commonwealth are facing an unprecedented pandemic.  As a result of this pandemic, the Commission offices have been closed and the Commission is operating under unique circumstances.  On March 20, 2020, the Commission issued an Emergency Order at docket number M-2020-3019262 in response to the Proclamation of Disaster Emergency issued by Governor Wolf on March 6, 2020.  Although this order denying Suvon’s motion to dismiss is not decided pursuant to the emergency provisions contained in the March 20th Emergency Order, the Emergency Order is noted here because it encourages all parties to Commission proceedings “to cooperate regarding the suspension, extension, waiver or change of any regulatory, statutory or procedural deadlines in connection with the performance of any obligation prescribed by the Public Utility Code or other applicable law.”  The Commission also noted that “the receipt and sending of all mail from the United States Postal Service and other couriers has been interrupted while the Commission has limited, or no, access to its physical facilities.”  The Commission “encourage[d] the cooperation of all persons having business before the Commission to assist with implementing measures necessary for continuing Commission operations during the effective dates of this Order and the Covid-19 disaster emergency.”

As a result, the fact that RESA may not have received notice of the filing of Suvon’s application is not unreasonable in light of the pandemic and the associated logistical issues related to carrying on normal operations during this time.  RESA admitted in its answer to Suvon’s motion that it had constructive notice of the filing of the application based on the publication of the notice in seven newspapers throughout the Commonwealth.  However, RESA argued that neither it nor its members had actual notice of the application, in part because “in the current era of the Covid-19 pandemic, when most employees of RESA’s members EGSs are under travel restrictions or even have offices located out of state, the idea that publication in a handful of physical newspapers is sufficient notice to RESA’s members flouts logic and is against the public policy of the protest process.”  This argument is reasonable and warrants denying Suvon’s motion and allowing RESA to pursue its protest in this proceeding.

Denying Suvon’s motion to dismiss would not set bad precedent by allowing protests filed 50 days after the deadline to be accepted nunc pro tunc, as Suvon argued, because of the unique situation the parties are presently faced with related to the Covid-19 pandemic.  Doing so is not contrary to the public interest but, rather, emblematic of the cooperation and flexibility needed at this time.  Without doubt, missing a deadline by 50 days is significant.  And RESA is advised to put in place procedures going forward that would ensure that it does not miss deadlines in the future, even during a pandemic.  That is, if RESA misses another deadline by 50 days, it may not be afforded such leniency in the future.  The Commission has proceeded with as close to normal procedures as possible during the pandemic and certainly Suvon is entitled to have its application heard in a timely manner.  

Nonetheless, the Commission is still conducting its own investigation of Suvon’s application and, therefore, it does not appear that Suvon will be materially harmed by allowing RESA to proceed with its protest.  This is particularly true in light of Section 1.2 of the Commission’s regulations that allows for the liberal construction of Commission regulations, especially when the substantive rights of the parties have not been affected.  See, 52 Pa.Code § 1.2(a)(“this subpart shall be liberally construed to secure the just, speedy and inexpensive determination of every action or proceeding to which it is applicable.  The Commission or presiding officer at any stage of an action or proceeding may disregard an error or defect of procedure which does not affect the substantive rights of the parties.”).  This is even more true during a pandemic.
 
Suvon’s other arguments in support of its motion to dismiss are also without merit and will be rejected.  For example, I do not find persuasive Suvon’s argument that RESA should have been aware of the filing of the application based on a similar proceeding occurring in Ohio.  Suvon argued in its motion that “RESA should have known that the application would be filed and should have been looking for it.”  Suvon has not made a sufficient argument in its motion that warrants finding that RESA should have known that the instant application would be filed in Pennsylvania based on the proceeding in Ohio.  Without more, this argument will also be rejected.

As such, Suvon’s motion to dismiss RESA’s protest will be denied.  The Covid-19 pandemic is good cause for the delay in RESA filing its protest.  Allowing RESA to proceed with its protest would enable the Commission the opportunity to address the consumer protection and competitive issues that RESA raised in its protest.  RESA’s protest should not be dismissed on a preliminary basis.

ORDER


		THEREFORE,

		IT IS ORDERED:
	
1. That the motion of Suvon LLC, d/b/a FirstEnergy Advisors to Dismiss the Protest Nunc Pro Tunc of the Retail Energy Supply Association and for Expedited Treatment, at docket number A-2020-3020377 and dated August 10, 2020, is hereby denied.

2. That this matter proceed to a hearing scheduled for October 13, 2020 beginning at 10:00 a.m. as previously scheduled.
 
3. That the parties are encouraged to pursue settlement discussions.



Date:	September 10, 2020			/s/			
		Joel H. Cheskis
		Deputy Chief Administrative Law Judge


15
[bookmark: _GoBack]A-2020-3020377 - APPLICATION OF SUVON LLC 


LORRAINE RADER DIRECTOR
SUVON LLC
76 SOUTH MAIN STREET
A-GO-17
AKRON OH  44308
330.374.6527
LRADER@FIRSTENERGYCORP.COM

DAVID P ZAMBITO ESQUIRE
JONATHAN NASE ESQUIRE
COZEN O'CONNOR
17 NORTH SECOND ST SUITE 1410
HARRISBURG PA  17101
717.703.5892
717.773.4191
Accepts e-Service

TODD S STEWART ESQUIRE
BRYCE R BEARD ESQUIRE 
HAWKE MCKEON AND SNISCAK LLP
100 NORTH TENTH STREET
HARRISBURG PA  17101
717.236.1300
Accepts e-Service


 


BEFORE THE


 


PENNSYLVANIA PUBLIC UTILITY COMMISSION


 


 


 


 


Application of Suvon LLC, d/b/a FirstEnergy


 


 


:


 


Advisors, for Approval to Offer, Render, Furnish


 


:


 


 


 


Or Supply Electricity or Electric Generation


 


 


:


 


 


A


-


2020


-


3020377


 


Services as a Markter


/Broker in the


 


 


 


:


 


Commonwealth of Pennsylvania


 


 


 


:


 


 


 


 


ORDER


 


DENYING MOTION


 


TO DISMISS


 


PROTEST


 


 


 


On 


May 21, 2020, Suvon LLC, d/b/a FirstEnergy Advisors


 


(Suvon)


 


filed with the 


Pennsylvania Public Utility Commission (Commission) an application for approval to offer, 


render, furnish or supply electricity or electric generation services as broker/marketer to the 


public in the Commonwealth of Pennsylvania (applicatio


n).  The application was docketed by 


the Commission at A


-


2020


-


3020377.


  


In its application, Suvon 


stated


, among other things, 


that it 


will help customers of all classes evaluate their energy needs and facilitate the selection of 


a 


retail supplier.  Suvon a


dded that it will serve as a consultant to customers


 


by 


gathering data, 


interfacing with retail suppliers and helping customers review their options.  Suvon also added 


that it will advise on market trends, price and risk associated with various options, en


ergy 


efficiency opportunities, understanding utility tariffs and help coordinate the contract renewal 


process.


  


Suvon provided extensive detail regarding the service it seeks to supply and attached 


multiple documents to its application.


  


 


 


Of note, Suvon identified multiple newspapers of general circulation in which it 


published


 


notice of the filing of the application.


  


On June 10, 2020, Suvon provided proof of 


publication to these various newspapers of general circulation.


 


 


On August 4, 202


0, the Retail Energy Supply Association (RESA) filed a protest 


nunc pro tunc in response to the application filed by Suvon.  In its protest, RESA averred


, among 


other things, that Suvon lacks the technical fitness to maintain Commission consumer protection


 




  BEFORE THE   PENNSYLVANIA PUBLIC UTILITY COMMISSION         Application of Suvon LLC, d/b/a FirstEnergy     :   Advisors, for Approval to Offer, Render, Furnish   :       Or Supply Electricity or Electric Generation     :     A - 2020 - 3020377   Services as a Markter /Broker in the       :   Commonwealth of Pennsylvania       :         ORDER   DENYING MOTION   TO DISMISS   PROTEST       On  May 21, 2020, Suvon LLC, d/b/a FirstEnergy Advisors   (Suvon)   filed with the  Pennsylvania Public Utility Commission (Commission) an application for approval to offer,  render, furnish or supply electricity or electric generation services as broker/marketer to the  public in the Commonwealth of Pennsylvania (applicatio n).  The application was docketed by  the Commission at A - 2020 - 3020377.    In its application, Suvon  stated , among other things,  that it  will help customers of all classes evaluate their energy needs and facilitate the selection of  a  retail supplier.  Suvon a dded that it will serve as a consultant to customers   by  gathering data,  interfacing with retail suppliers and helping customers review their options.  Suvon also added  that it will advise on market trends, price and risk associated with various options, en ergy  efficiency opportunities, understanding utility tariffs and help coordinate the contract renewal  process.    Suvon provided extensive detail regarding the service it seeks to supply and attached  multiple documents to its application.        Of note, Suvon identified multiple newspapers of general circulation in which it  published   notice of the filing of the application.    On June 10, 2020, Suvon provided proof of  publication to these various newspapers of general circulation.     On August 4, 202 0, the Retail Energy Supply Association (RESA) filed a protest  nunc pro tunc in response to the application filed by Suvon.  In its protest, RESA averred , among  other things, that Suvon lacks the technical fitness to maintain Commission consumer protection  

