BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



John and Donna Hersca				:
							:
	v.						:		C-2020-3020883
							:
Twin Lakes Utilities, Inc.				:



ORDER
DENYING  MOTION FOR SUMMARY JUDGMENT


On July 16, 2020, John and Donna Hersca filed a formal complaint with the Pennsylvania Public Utility Commission (Commission) against Twin Lakes Utilities, Inc. (Twin Lakes), docket number C-2020-3020883.  In their complaint, the Hersca’s averred that they oppose Twin Lakes’ rate and amount billed because it is illegal, unreasonable and unjust in violation of the Public Utility Code.  The Hersca’s noted that Twin Lakes is billing them $600 quarterly for two people when the average national and state monthly water bill is only $40 per month.  The Hersca’s also averred, among other things, that they do not even drink the water and therefore have to spend even more money out of pocket buying bottled water since the water in their community tested positive for high levels of lead.  The Hersca’s requested that their rate be reduced and that they be refunded for all the past monies they have overpaid.  The Hersca’s attached multiple documents to their complaint in support of their position.

On July 27, 2020, Twin Lakes filed an answer to the Hersca’s complaint admitting or denying the averments made in the complaint.  In particular, Twin Lakes admitted that it provides water service to the Hersca’s.  Twin Lakes stated, however, that the rate and amount billed by Twin Lakes to the Hersca’s were calculated pursuant to the Commission’s recent order approving Twin Lakes’ rates.  Twin Lakes also denied the relief requested by the Hersca’s.  Twin Lakes requested that the Hersca’s complaint be dismissed in its entirety with prejudice.

On July 30, 2020, the Commission issued a hearing notice establishing an initial telephonic hearing for this matter for Tuesday, October 6, 2020 at 10:00 a.m. and assigning me as the presiding officer. 

Also on July 30, 2020, the Hersca’s submitted a reply to the answer filed by Twin Lakes.  Since the Commission’s regulations do not allow for replies to answers, the filing made by the Hersca’s will not be considered.

On August 4, 2020, Twin Lakes filed a motion for summary judgment.  In its motion, which was accompanied by a notice to plead, Twin Lakes argued that there is no genuine issue of material fact and the complaint “constitutes no more than a backdoor attempt to re-litigate the Commission’s” recently concluded rate case.  Twin Lakes added that the principle of res judicata bars the Hersca’s from seeking relief in this case and that, therefore, Twin Lakes is entitled to judgment as a matter of law.  Twin Lakes provided information regarding its prior rate case at docket number R-2019-3010958 that was fully litigated and included ten formal complaints brought by Twin Lakes customers.  Twin Lakes also noted that the Commission is granted the discretion to dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  Twin Lakes added that the issue of the justness, reasonableness and affordability of Twin Lakes’ rates as approved by the Commission was already fully litigated and decided by the Commission.  Twin Lakes concluded that the Hersca’s complaint should be dismissed.

On August 18, 2020, the Hersca’s filed an answer to the motion for summary judgment filed by Twin Lakes.  In their answer, the Hersca’s argued that Twin Lakes’ motion should be denied because there are genuine issues of material fact which must be addressed in the upcoming hearing.  The Hersca’s reiterated that they oppose the rate and the amount that Twin Lakes has billed them as being illegal, unreasonable and unjust.  The Hersca’s also reiterated their argument that they do not even drink the water because the potability of it is questionable due to possibly containing high levels of lead.  The Hersca’s argued that the rate is particularly unreasonable given that it comes during the Covid-19 pandemic.  The Hersca’s then provided legal argument, including in response to the approval of Twin Lakes’ last rate increase, among other things, and concluded that the motion for summary judgment should be denied.

		Twin Lakes’ motion for summary judgment is ready for disposition.  For the following reasons, the motion will be denied and the complaint will proceed to hearing.

The Commission’s Rules of Administrative Practice and Procedure, 52 Pa. Code Chapters 1, 3 and 5, provide for the filing of motions for summary judgment.  In particular, Section 5.102 of the Commission’s Rules provides in relevant part:

§ 5.102 Motions for summary judgment and judgment on the pleadings.

(a) Generally.  After the pleadings are closed, but within a time so that the hearing is not delayed, a party may move for judgment on the pleadings or summary judgment.  A motion must contain a notice which states that an answer or other responsive pleading shall be filed within 20 days of service of the motion.

* * *

(d) 	Decisions on Motions.

(1) Standard for grant or denial on all counts.  The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate.  The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.

(2)  	Standard for grant or denial in part.  The presiding officer may grant a partial summary judgment if the pleadings, depositions, answers to interrogatories and admissions, together with the affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law on one or more but not all outstanding issues.

52 Pa.Code § 5.102(a), (d)(1) and (d)(2).  When disposing of a motion for summary judgment, the record must be examined in the light most favorable to the nonmoving party.  First Mortgage Co. of Pennsylvania v. McCall, 313 Pa. Superior Ct. 54, 56, 459 A.2d 406, 408 (1983).  To avoid the motion for summary judgment, the nonmoving party must set forth facts showing that there is a genuine issue for trial.  Id. at 58-59.

In this case, the Hersca’s averred that they oppose the Twin Lakes rate and amount billed to them because they believe it is an illegal, unreasonable, and unjust rate and bill amount.  The Hersca’s noted that they do not even drink the water and therefore have to spend additional money to buy bottled water “since the waster in our community at Sagamore Estates previously tested positive for high levels of lead.”  

As a result, when viewing the averments made in the complaint in the light most favorable to the Hersca’s, there are genuine issues of material fact and it is not clear that Twin Lakes is entitled to judgment as a matter of law.  The Hersca’s have averred genuine issues of material fact that warrant a hearing and not denying their complaint on a preliminary basis.

In particular, the Hersca’s averred that both the rate and the amount billed are illegal.  Twin Lakes is correct that the specific rates established by the Commission in the most recent rate base case have been legally determined and are valid and binding.  The Hersca’s had notice and an opportunity to be heard regarding the proposed rate increase as evidenced by the fact that several other customers of Twin Lakes filed formal complaints and participated in that prior proceeding.  Twin Lakes is correct that the doctrine of res judicata bars any further litigation of the rates established in that case.  The Hersca’s arguments with regard to those specific rates are untimely and barred by the doctrine of res judicata.

The Hersca’s, however, can contest those rates as applied to them, namely, in terms of the amount billed to them.  The Hersca’s have averred that the “amount billed” by Twin Lakes is unjust and unreasonable.  The Commission has extensive regulations regarding utility billing and the Hersca’s averment may raise a violation of one of those regulations.  That issue has not been litigated in the prior rate base case and constitutes a genuine issue of material fact that warrants a hearing and should not be dismissed on a preliminary basis.  When viewing the complaint in the light most favorable to the Hersca’s as is required when disposing of a motion for summary judgment, it is not clear that Twin Lakes is entitled to judgment as a matter of law as to whether the amount billed to the Hersca’s is just and reasonable and otherwise consistent with all applicable law.  The Hersca’s have the right to be heard on that issue.

In addition, the Hersca’s also averred in their complaint that they do not even drink the water and therefore have to spend even more money out of pocket buying bottled water since the water in their community tested positive for high levels of lead.  This averment, also when viewed in the light most favorable to the Hersca’s, also presents a genuine issue of material fact that warrants a hearing and not dismissing the complaint on a preliminary basis.  It may be that, when given an opportunity to be heard on this issue, the Hersca’s can satisfy their burden of proof that Twin Lakes has violated the Public Utility Code, a Commission order or regulation or a Commission approved tariff of the company with regard to the quality of the water provided to the Hersca’s.

As a result, when accepting as true all well pleaded facts, as well as every reasonable inference from those facts, and viewing the complaint in the light most favorable to the Hersca’s, it is not clear that the Hersca’s complaint should be dismissed because there is no genuine issue of material fact that warrants a hearing.  When viewing the complaint in the light most favorable to the Hersca’s, it appears that their complaint raises issues over which the Commission does have jurisdiction and warrants a hearing.  Those issues include, among other things, whether Twin Lakes has properly billed the Hersca’s as well as whether the quality of their water violates the Public Utility Code.  Twin Lakes’ arguments to the contrary will be rejected.  It is not clear that the Hersca’s would not be entitled to relief under any circumstances as a matter of law with regard to those issues.  The complaint, therefore, should not be dismissed on a preliminary basis but the Hersca’s should have the opportunity to have their complaint heard at a hearing.  
	
		The Hersca’s are advised, however, that to sustain their burden of proof at hearing, they must demonstrate by a preponderance of the evidence that Twin Lakes has violated the Public Utility Code, a Commission order or regulation or a Commission-approved Company tariff.  In addition, all orders of the Commission must be supported by substantial evidence.  This is a different standard than that used in addressing Twin Lakes’ motion for summary judgment.  The Hersca’s will be precluded from raising any arguments during the hearing that seek to relitigate the rates established by the Commission in Twin Lakes’ last base rate case.

ORDER


		THEREFORE,

		IT IS ORDERED:
	
1. That the motion for summary judgment filed by Twin Lakes Utilities Inc. on August 4, 2020 at docket number C-2020-3020883 is hereby denied.

2. That the complaint filed by John and Donna Hersca on July 16, 2020, at docket number C-2020-3020883 shall proceed to a hearing on October 6, 2020 beginning at 10:00 a.m. as previously scheduled.

3. That the parties are encouraged to pursue settlement discussions.


Date:	September 15, 2020			/s/			
		Joel H. Cheskis
		Deputy Chief Administrative Law Judge
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