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OPINION AND ORDER
	

	


BY THE COMMISSION:

[bookmark: _Hlk504568589][bookmark: _Hlk50325063]Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is a Petition for Interlocutory Review and Answer to Material Question filed by the Bureau of Investigation and Enforcement (I&E) on August 19, 2020 (I&E’s Petition), in the above-captioned proceeding.  Twin Lakes Utilities, Inc. (Twin Lakes or Company) filed an Answer and Brief in Opposition to the Petition on August 27, 2020.  The Office of Consumer Advocate (OCA) filed a Brief in Opposition to the Petition on August 28, 2020.  I&E filed its Brief in Support of its Petition on August 31, 2020.  
In its Petition for Interlocutory Review, I&E seeks interlocutory Commission review and answer to the following Material Question:

Should the Commission permit a certificated small water or wastewater public utility to proceed by its own petition pursuant to 66 Pa. C.S. § 529 of the Public Utility Code?

I&E requests that the Commission answer the Material Question in the negative.  Petition at 1.

For the reasons more fully discussed below, we will answer the Material Question in order to provide clarification and direction to the Parties on how to proceed in this case and return this matter to the Office of Administrative Law Judge (OALJ) for such proceedings as may be necessary, consistent with this Opinion and Order.  We will also grant Twin Lakes’ Petition for a Commission Order Authorizing the Acquisition of Twin Lakes by a Capable Public Utility Pursuant to 66 Pa. C.S. § 529 (Twin Lakes’ Petition) to the extent we find that sufficient cause exists to institute a Section 529 investigation.

History of the Proceeding	

On July 16, 2020, Twin Lakes filed a Petition for a Commission Order Authorizing the Acquisition of Twin Lakes by a Capable Public Utility Pursuant to 66 Pa. C.S. § 529.  In its Petition, Twin Lakes is requesting that the Commission issue, on an expedited basis, an Order approving its Petition and ordering a “capable public utility” to acquire Twin Lakes pursuant to Section 529 of the Public Utility Code (Code) based on a finding that Twin Lakes “cannot reasonably be expected to furnish and maintain adequate, efficient, safe and reasonable service and facilities in the future.”  Twin Lakes’ Petition at 1, 12.  

A prehearing conference was held on July 27, 2020, to discuss procedural issues, including Twin Lakes’ request for an expedited resolution of its Section 529 Petition.  Twin Lakes, the OCA, I&E, and the Pennsylvania Department of Environmental Protection (DEP) participated.  

During the prehearing conference, Twin Lakes indicated that it had issued a request for proposals (RFP) from third parties to operate the system beginning September 1, 2020, and that the proposals were due by August 14, 2020.  Tr. at 7-8.  Additional procedural issues were discussed, including what would happen if Twin Lakes did not receive any viable proposals by the August 14, 2020 deadline.  Tr. at 8-9.

On July 28, 2020, Deputy Chief Administrative Law Judge (ALJ) Joel H. Cheskis issued a scheduling order (July 28 Scheduling Order) establishing a litigation schedule for the proceeding concerning Twin Lakes’ Petition (Section 529 proceeding).  In the July 28 Scheduling Order, ALJ Cheskis advised the Parties that if they disagreed with how this case would proceed based on the scheduling order, they could file a petition for interlocutory review.  The ALJ established the following schedule for the Section 529 proceeding:  

	Deadline for Notice to Customers and Capable Utilities
	September 1, 2020

	Deadline for Petitions to Intervene
	October 1, 2020

	I&E Direct Testimony
	November 2, 2020

	All Parties’ Rebuttal Testimony
	December 2, 2020

	All Parties’ Surrebuttal Testimony
	December 16, 2020

	Hearings
	January 5 and 6, 2021



On August 3, 2020, Twin Lakes filed a copy with the Commission of the Notice of Filing of a Section 529 Petition that the Company had served on its customers.
On August 5, 2020, I&E filed an Answer to Twin Lakes’ Petition, requesting that the Commission deny the Petition.  On the same date, the OCA filed an Answer in Support of Twin Lakes’ Petition.    

On August 18, 2020, the OCA filed a Petition for Issuance of an Interim Emergency Order on an Expedited Basis (OCA’s Petition), pursuant to 52 Pa. Code 
§§ 3.6, 3.6a, and 3.7.[footnoteRef:1]  In its Petition, the OCA requested immediate appointment of a receiver, under 66 Pa. C.S. § 529(b)(3), to ensure that Twin Lakes’ customers receive continuous, efficient, safe, and reasonable service, noting that Twin Lakes did not receive any qualified proposals in response to its RFP.  The OCA stated that all elements of the relevant Commission Regulations regarding interim emergency relief have been satisfied and that Aqua Pennsylvania, Inc. (Aqua) should be directed to act as a receiver to operate Twin Lakes until the resolution of the Section 529 proceeding.   [1:  	The OCA’s Petition will be addressed in a separate Opinion and Order.] 


On August 19, 2020, I&E filed the instant Petition for Interlocutory Review following the July 28 Scheduling Order.

On August 20, 2020, I&E and Aqua each filed Answers to the OCA’s Petition.  Twin Lakes filed an Answer to the OCA’s Petition on August 21, 2020.  

A telephonic evidentiary hearing was held on the OCA’s Petition on August 21, 2020.  Counsel for the OCA appeared, presented two witnesses, and offered eight exhibits, which were admitted into the record.  Counsel for Twin Lakes appeared, presented two witnesses, and offered one exhibit, which was admitted into the record.  Counsel for Aqua appeared and presented one witness for testimony.  Additionally, counsel for I&E appeared at the evidentiary hearing. 
 Twin Lakes, the OCA, I&E, and Aqua filed Main Briefs and Reply Briefs concerning the OCA’s Petition on August 24, 2020 and August 25, 2020, respectively. 

On August 27, 2020, Twin Lakes filed an Answer and Brief in Opposition to I&E’s Petition, and the OCA filed a Brief in Opposition on August 28, 2020.  On August 31, 2020, I&E filed a Brief in Support of its Petition.  

		By Order issued August 28, 2020 (Emergency Order), ALJ Cheskis denied OCA’s Petition, finding that the OCA failed to demonstrate that the need for relief is immediate, that the injury would be irreparable if relief is not granted and that the relief requested is not injurious to the public interest.  As a result, the ALJ concluded that the requirements for the OCA’s Petition as set forth in Section 3.6 of our Regulations, 52 Pa. Code § 3.6, were not satisfied.  Pursuant to the Emergency Order, Twin Lakes was directed to continue to provide service to its customers consistent with the Code, the Commission’s Orders and Regulations and all Commission-approved tariffs of the Company until otherwise permitted by the Commission to cease providing service.  The Emergency Order also certified the material question to the Commission pursuant to 52 Pa. Code § 5.305.  Emergency Order at 37.

By Secretarial Letter issued September 1, 2020, the Commission provided notice of the Section 529 acquisition investigation to proximate service providers and proximate municipalities.

Also on September 1, 2020, Twin Lakes filed an Application for Commission Approval, Nunc Pro Tunc, of the First Amendment to the Service Agreement Between Middlesex and Twin Lakes Pursuant to 66 Pa. C.S. § 2102 (Amended Service Agreement), at Docket No. G-2020-3020941.  This amendment would extend the duration of the original Service Agreement to October 1, 2020, when Middlesex indicated it intends to terminate the Agreement.  
On September 4, 2020, I&E and Aqua each filed a Brief in Support of the Emergency Order, and the OCA and Twin Lakes each filed a Brief in Opposition.   

Background

Twin Lakes is a public utility corporation that provides water service to 113 residential customers in the Sagamore Estates community located in Shohola Township, Pike County, Pennsylvania.  Twin Lakes’ Petition at 1.  Twin Lakes is a wholly owned subsidiary of Middlesex Water Company (Middlesex), a New Jersey Corporation.  According to the Company, Middlesex is Twin Lakes’ only source of financial and operational support.  Id. at 2.

Middlesex has extended financial credit to Twin Lakes through three promissory notes which provided Middlesex the right to demand payment from Twin Lakes for the total amount due plus interest.  Twin Lakes Exh. 1, Appendices D and G.   Middlesex provides operational support to Twin Lakes through a Service Agreement between Middlesex and Twin Lakes dated December 1, 2009.  Twin Lakes Exh. 1, Appendix E.  The Company’s system is comprised of Well No. 2, its only working well, and Well No. 1, which is inoperable and at risk of collapse due to over-pumping of Well #2.  OCA Exhs. 6 and 7.  Twin Lakes also suffers from significant unaccounted for water (UFW) levels rising as high as 86% in recent years.  Pa. PUC v. Twin Lakes Utilities, Inc., Docket No. R-2019-3010958 (Order entered March 26, 2020) (2020 Rate Case Order) at 65; OCA Exhs. 6 and 7.  

Since 2011, Twin Lakes has requested and received rate increases three times, and in the 2011 and 2015 cases, the rate increases were tied to specific improvements to its facilities.  On June 10, 2011, Twin Lakes filed a request to increase revenues by $124,420, or 368%.  The Commission approved a settlement which provided for increased revenues of $42,060, or 124%, starting with an increase of $21,060, followed by two additional increases phased in over the next two years.  In exchange, Twin Lakes was required to reduce UFW from 55% to 49.5% within 18 months; conduct an annual pressure survey as required by Commission Regulations, and provide an annual bill insert to describe how it would notify its customers about boil water advisories or other emergency situations.  Pa. PUC v. Twin Lakes Utilities, Inc., Docket No. R‑2011‑2246415 (Recommended Decision issued January 26, 2012; Final Order entered March 1, 2012) at 18-23. 

On November 16, 2015, Twin Lakes filed a rate increase request asking for additional revenues of $195,287, or 257%.  Thereafter, the Commission approved a settlement for an increase in revenues of $125,000, or a 164.54% increase over three years, including an immediate 82% increase ($62,500) along with two subsequent increases based on specific improvements being made to trigger phases 2 and 3.  Pursuant to the Settlement, Twin Lakes was required, inter alia, to replace Well No. 1 to trigger the second phase of the rate increase (additional 25%); install and/or replace various mains in the distribution system to trigger the third phase of the rate increase (additional 25%), and send outage alert billing inserts two times per year, and pressure readings protocol for customers complaining about low pressure, as well as a commitment to increase pressure by a certain amount when it replaced Well No. 1.  Pa. PUC v. Twin Lakes Utilities, Inc., Docket No. R-2015-2506337 (Recommended Decision issued May 5, 2016; Final Order entered June 9, 2016) at 17-22.

On July 23, 2019, Twin Lakes filed its most recent rate increase request with the Commission.  In the 2020 Rate Case Order, the Commission approved an annual increase of $117,374 (88%) as opposed to the initially requested amount of $211,793 (158.63%).  However, we noted our serious concern regarding the evidence of record revealing the poor and worsening condition of the system operated by Twin Lakes, citing the undisputed record that the system’s Well No. 1 is collapsed and non-usable and Well No. 2’s operational viability is at risk due to the stress on it caused by over-pumping.  We also acknowledged the UFW levels ranging from 78.7%-82.9% in 2015-2018.  Thus, we cautioned that we fully expected the Company to meet its future service obligations under Section 1501 of the Code.  2020 Rate Case Order at 4, 65.  

At the time, however, we acknowledged that Twin Lakes has taken affirmative steps toward the necessary repairs and improvements to its system.  Therein, we cited to the Company’s application for a PENNVEST loan to help fund system improvements and the development of a $4.8 million, five-year capital improvement plan comprised of projects that Twin Lakes deemed necessary to provide safe, adequate and proper service.  Id. at 65.  Twin Lakes recently applied for PENNVEST funding and was notified that it was eligible to receive a grant of $4.66 million and a loan amount of $304,573.  According to Twin Lakes, however, an award of a PENNVEST grant could be considered a Contribution in Aid of Construction that is subject to income tax under the Tax Cuts and Jobs Act of 2017.  Thus, a PENNVEST grant of $4.66 million would result in an income tax liability of $1.358 million and would be recoverable from the Company’s customers if Twin Lakes were to accept the funds.  Twin Lakes determined it would not accept the PENNVEST grant award due to the high income tax liability it would carry that could be passed onto its customers and the significant remaining investment that would be required for capital improvements not funded by the PENNVEST grant award.  Twin Lakes’ Petition at 7-8.  Twin Lakes’ Petition at 7-8; Twin Lakes Exh. 1, Appendix F.

On May 28, 2020, Middlesex demanded payment on the three outstanding promissory notes it holds with Twin Lakes and on May 29, 2020, the Company replied that it was unable to meet Middlesex’s demand.  On June 1, 2020, Middlesex notified Twin Lakes of its intention to terminate the Service Agreement.  Twin Lakes’ Petition at 8; Twin Lakes Exh. 1, Appendices G, H and I.  Thereafter, Twin Lakes provided notice to its customers that Middlesex would no longer provide operational and financial support to the Company, that water service would cease at 12:01 a.m. on September 1, 2020, and that the Company had filed its Petition with the Commission.  OCA Exh. 1.  Twin Lakes indicated that it will not have the ongoing ability to pay its vendors, including its Licensed Operator, and, as such, will not have any possible ways to maintain water quality or to distribute water to its customers.  Twin Lakes stated that it is unable to establish a credit arrangement at a reasonable cost with any financial institution as a stand-alone entity based on the Company’s inability to demonstrate that it has the net income and cash flow to support debt repayment.  Twin Lakes’ Petition at 9.

On July 14, 2020, Twin Lakes issued its RFP seeking third parties to operate its system beginning on September 1, 2020.  However, the Company did not receive a viable offer by the response due date of August 14, 2020.  Twin Lakes Exh. 1, Appendix J; Tr. at 95-96; 99-100.  During the hearing on the OCA’s Petition, Twin Lakes stated that it will cease providing water service as of 12:01 a.m. on September 1, 2020.  Tr. at 102.  As noted above, however, on September 1, 2020, Twin Lakes filed an Amended Service Agreement which extends the duration of the original Service Agreement until 12:01 a.m. on October 1, 2020.  Amended Service Agreement Application at 2.

Discussion

Legal Standards 

As a preliminary matter, we note that any issue we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

Section 5.302

		I&E filed its Petition pursuant to Section 5.302 of the Commission’s Regulations, 52 Pa. Code § 5.302.  During the course of a proceeding and pursuant to the provisions of 52 Pa. Code § 5.302, a party may seek interlocutory review and answer to a material question which has arisen or is likely to arise.  The standards for interlocutory review are well established.  Section 5.302(a) of our Regulations, 52 Pa. Code § 5.302(a), requires that the petition “state . . . the compelling reasons why interlocutory review will prevent substantial prejudice or expedite the conduct of the proceeding.”  The pertinent consideration is whether interlocutory review is necessary in order to prevent substantial prejudice – that is, the error and any prejudice flowing therefrom could not be satisfactorily cured during the normal Commission review process.  Joint Application of Bell Atlantic Corp. and GTE Corp., Docket No. A-310200F0002, et al. (Order entered June 10, 1999); Pa. PUC v. Frontier Communications of Pa. Inc., Docket No. R‑00984411 (Order entered February 11, 1999); In re: Knights Limousine Service, Inc., 59 Pa. P.U.C. 538 (1985).

Pursuant to 52 Pa. Code § 5.303, the Commission may take one of the following courses of action on requests for interlocutory review and answer to a material question:  

(1)	Continue, revoke or grant a stay of proceedings if necessary to protect the substantial rights of the parties.

(2)	Determine that the petition was improper and return the matter to the presiding officer.

(3)	Decline to answer the question.

(4)	Answer the question.
Generally, Petitions for Interlocutory Review are not favored, as the preferred approach is to permit proceedings to move forward in the normal course in order to provide all parties, the presiding officer, and the Commission with a full opportunity to develop the record, brief issues, and present arguments at each stage.  Re: Philadelphia Gas Works Universal Service and Energy Conservation Plan, Docket No. M-00072021 (Order entered October 23, 2009), at 3.

	Section 529

	Twin Lakes filed its petition for relief, pursuant to 52 Pa. Code § 5.41, seeking a Commission determination under Section 529 of the Code.  Section 529 provides the following, in relevant part: 
 
(a) General rule.—The commission may order a capable public utility to acquire a small water or sewer utility if the commission, after notice and an opportunity to be heard, determines:

(1) 	that the small water or sewer utility is in violation of statutory or regulatory standards, including, but not limited to, the act of June 22, 1937 (P.L. 1987, No. 394), known as The Clean Streams Law, the act of January 24, 1966 (1965 P.L. 1535, No. 537), known as the Pennsylvania Sewage Facilities Act, and the act of May 1, 1984 (P.L. 206, No. 43), known as the Pennsylvania Safe Drinking Water Act, and the regulations adopted thereunder, which affect the safety, adequacy, efficiency or reasonableness of the service provided by the small water or sewer utility;

(2)	that the small water or sewer utility has failed to comply, within a reasonable period of time, with any order of the Department of Environmental Resources or the commission concerning the safety, adequacy, efficiency or reasonableness of service, including, but not limited to, the availability of water, the potability of water, the palatability of water or the provision of water at adequate volume and pressure;
(3)	that the small water or sewer utility cannot reasonably be expected to furnish and maintain adequate, efficient, safe and reasonable service and facilities in the future;

(4)	that alternatives to acquisition have been considered in accordance with subsection (b) and have been determined by the commission to be impractical or not economically feasible;

(5)	that the acquiring capable public utility is financially, managerially and technically capable of acquiring and operating the small water or sewer utility in compliance with applicable statutory and regulatory standards; and

(6)	that the rates charged by the acquiring capable public utility to its preacquisition customers will not increase unreasonably because of the acquisition.

Positions of the Parties 

		In its Brief in Support, I&E’s first argument is that the Commission should not allow a small water or wastewater public utility to proceed by its own petition pursuant to Section 529 of the Code based on the principles of statutory construction.  I&E’s Brief in Support at 7.  I&E avers that the clear and unambiguous language does not permit a small water utility to proceed in such a manner.  I&E explains that Section 529 of the Code is contained in Subpart B of the Code, which is titled “Commission Powers, Duties, Practices and Procedures,” and notes the Commission’s broad powers under Section 501 of the Code.  I&E also notes the language in Section 529, which states that “[t]he commission may order a capable public utility to acquire a small water or sewer utility” if all six of the requirements in Section 529(a)(1)-(6) are met.  I&E’s Brief in Support at 8.  I&E submits that as one of the Commission’s powers set forth in Chapter 5 of the Code, Section 529 is expressly intended for the Commission’s use pursuant to its own motion.  Id. at 8-9.
		I&E continues that even if the statutory interpretation process is carried to the next step of determining the legislative intent by considering the other factors and presumptions set forth in the Statutory Construction Act, particularly the consequences of a particular interpretation, 1 Pa. C.S. § 1921(c), and the presumption that the General Assembly does not intend a result that is absurd, impossible of execution or unreasonable, 1 Pa. C.S. § 1922(1).  I&E argues that if Twin Lakes is permitted to continue with its Petition, then I&E will have the burden of proof in this Section 529 proceeding consistent with Section 529(i) of the Code.[footnoteRef:2]  I&E Brief in Support at 10.  I&E asserts that the practical result of this interpretation is that I&E will be placed in an unreasonable position of bearing the burden of proof in a proceeding in which it is an adversarial party.  Id. at 10-11.  I&E believes that it cannot argue in good faith that the six factors required to be proven in a Section 529 proceeding are satisfied.  I&E also believes this interpretation will produce the unreasonable and absurd result of incentivizing small water and wastewater public utilities to intentionally violate the Code or the DEP regulations in order to meet the requirements in Section 529(a)(1) and (2).  I&E Brief in Support at 11.   [2: 	Section 529(i) provides the following:  
 
(i) 	Burden of proof.--The Bureau of Investigation and Enforcement shall have the burden of establishing a prima facie case that the acquisition of the small water or sewer utility would be in the public interest and in compliance with the provisions of this section. Once the commission determines that a prima facie case has been established:

(1)	 the small water or sewer utility shall have the burden of proving its ability to render adequate, efficient, safe and reasonable service at just and reasonable rates; and

(2) 	a proximate public utility providing the same type of service as the small water or sewer utility shall have the opportunity and burden of proving its financial, managerial or technical inability to acquire and operate the small water or sewer utility.] 


		In its second argument, I&E states that the Commission and its Chief Counsel should exercise the enforcement powers in Sections 502 and 503 of the Code, 66 Pa. C.S. §§ 502 and 503, to prevent Twin Lakes from ceasing the provision of water service to its customers.  I&E avers that Twin Lakes threatened, in its Petition and during the hearing on OCA’s Petition, that it would cease water service to its customers on September 1, 2020.  Id. at 12 (citing Twin Lakes’ Petition at ¶¶ 26, 36; Tr. at 102-103, 104-105, 138-139).  I&E contends that if the Commission grants I&E’s Petition and dismisses Twin Lakes’ Petition, then Twin Lakes is likely to stop providing service to its customers – a direct violation of Twin Lakes’ obligation to furnish and maintain adequate, efficient, safe, and reasonable service under Section 1501 of the Code, 66 Pa. C.S. § 1501.  I&E submits that Twin Lakes and its parent company, Middlesex, have the necessary financial, managerial, and technical ability to continue to provide safe and reasonable service until this proceeding or a potential abandonment proceeding relieve it of its obligation.  I&E’s Brief in Support at 12.[footnoteRef:3]   [3:  	We decline to consider I&E’s request that we exercise our enforcement powers in Sections 502 and 503.  I&E’s request falls outside of the scope of its material question and is not appropriate at this time, particularly as Middlesex has extended the Service Agreement with Twin Lakes for one month, and we are initiating a Section 529 investigation herein during which the Parties will have the opportunity to present their respective positions.  Moreover, pursuant to the Emergency Order, Twin Lakes was directed to continue to provide service to its customers consistent with the Code, the Commission’s Orders and Regulations and all Commission-approved tariffs of the Company until otherwise permitted by the Commission to cease providing service.  ] 


In its Brief in Opposition, Twin Lakes states that neither the language in Section 529 of the Code or in other provisions of the Code prohibits or limits a water or wastewater public utility, or any other entity, from filing a petition requesting that the Commission invoke its own express authority under Section 529 to direct the acquisition of a small water system by a capable public utility.  Twin Lakes avers that it properly filed its Petition requesting the Commission to exercise its authority under Section 529, particularly after the Commission instructed it to file such a petition by Secretarial Letter issued July 13, 2020, at Docket No. M-2020-3020390.  Twin Lakes’ Brief in Opposition at 5.  Twin Lakes also avers that Commission precedent supports, as a proper procedural avenue, a public utility filing a petition requesting the Commission to exercise its authority under Section 529.  Twin Lakes’ Brief in Opposition at 5-6 (citing Investigation Instituted per Section 529 into Whether the Commission Shall Order a Capable Public Utility to Acquire Delaware Sewer Company, Docket No. I-2016-2526085 (Order entered January 28, 2016) (Delaware Sewer)).  Twin Lakes notes that the Delaware Sewer proceeding was commenced with Delaware Sewer Company’s (DSC) filing of a petition requesting that the Commission institute an investigation under Section 529 of the Code.  Twin Lakes asserts that it is seeking the same relief in its Section 529 Petition as that sought by DSC in its petition.  Id. at 6.  

		Twin Lakes additionally disagrees with I&E that small public water and wastewater utilities are restricted to only seeking remedies under Chapter 11 of the Code, specifically under Section 1102(a)(2) of the Code, 66 Pa. C.S. § 1102(a)(2), which allows a public utility to file an application for abandonment.  Id.  Twin Lakes points out that one of the reasons it filed its Petition was due to the Commission’s previous rejection of its application to abandon service because Twin Lakes did not have a potential buyer for its system or an alternative to the existing water service for its customers.  Id. at 7 (citing Application of Twin Lakes Utilities, Inc. to Abandon Service to its Customers in Sagamore Estates in Shohola Township, Pike County, Pennsylvania, Docket No. A‑2018‑3005590 (Order entered February 28, 2019)).  Twin Lakes states that at the time it filed this Petition, it had lost its sole source of debt and equity financing, it had been notified that Middlesex was terminating its Service Agreement with the Company, and it did not have a buyer or alternate operator.  Twin Lakes’ Brief in Opposition at 7.  As such, Twin Lakes believes that petitioning the Commission to invoke its authority under Section 529 is the only remedy available to the Company to ensure uninterrupted service to its customers.  Id. at 8.  

		In its Brief in Opposition, the OCA avers that I&E’s material question presents a false premise as Twin Lakes filed a Petition requesting the Commission to initiate a Section 529 proceeding, and Twin Lakes did not proceed by its own petition.  The OCA states that even if Twin Lakes’ Petition is read otherwise, the Petition can properly be considered as a petition for relief under Section 5.41 of the Commission’s Regulations, 52 Pa. Code § 5.41.  The OCA submits that there is nothing in the plain language of Section 529 of the Code that prohibits any entity from seeking Commission action under 52 Pa. Code § 5.41, and I&E’s position would create a Section 529 prohibition on the use of general requests for relief under 52 Pa. Code § 5.41.  The OCA asserts that I&E’s Petition would prevent not only small water or wastewater utilities from petitioning the Commission to initiate a Section 529 proceeding but would also prevent the OCA or other stakeholders from doing so.  OCA’s Brief in Opposition at 2.

		The OCA explains that I&E’s position is an inaccurate reading of the Code and the Commission’s Regulations, and the Commission has found in multiple instances that a small water or wastewater utility or the OCA or other stakeholders can petition the Commission to request that the Commission initiate a Section 529 proceeding.  Id. at 2-3 (citing Investigation of W.P. Water Co., Inc. and W.P. Sanitary Co., Inc. Pursuant to Section 529 of the Code (W.P. Water Co.), Docket No. I-00070114 (Order entered March 31, 2009); McCloskey v. Hidden Valley Utility Services, Docket No. C‑2014‑2447138 (Order entered January 2018); Investigation Instituted into Whether the Commission Should Order a Capable Public Utility to Acquire Clean Treatment Sewer Company Pursuant to 66 Pa. C.S. § 529, Docket No. I-2009-2109324 (Order entered July 16, 2013)).  OCA’s Brief in Opposition at 3.  The OCA states that I&E raised these same issues in the Delaware Sewer proceeding, and the Commission rejected I&E’s arguments in that case.  Id. at 3-4.  Accordingly, the OCA avers that the instant proceeding should be permitted to proceed according to the schedule established by ALJ Cheskis.  Id. at 4.

Disposition

		Based on our review of I&E’s Petition, the record that has been developed, and the applicable law, we find that interlocutory review is necessary to clarify the process for handling Twin Lakes’ Petition, as doing so at this stage will help expedite the proceeding and provide guidance to the Parties.  We find that Twin Lakes’ Petition is a proper filing as a petition for relief under 52 Pa. Code § 5.41.  By filing the Petition, Twin Lakes is requesting the Commission to take action under Section 529 of the Code and was not proceeding on its own Petition.  However, we have not yet ruled on Twin Lakes’ Petition or otherwise made a determination to initiate a Section 529 investigation.  We conclude that it would be appropriate to rule on Twin Lakes’ Petition herein for the reasons that follow.  

		We agree with I&E that under the plain language of Section 529 of the Code the Commission has the authority to, after notice and an opportunity to be heard, “order a capable public utility to acquire a small water or sewer utility” if all six of the requirements in Section 529(a)(1)-(6) are met.[footnoteRef:4]  While we are empowered to make a ruling in a Section 529 proceeding, the proper mechanisms for bringing a troubled small water or wastewater utility to our attention for purposes of instituting a Section 529 investigation vary.  The express language of the Code does not prohibit a small water or sewer utility from requesting Commission action under Section 529 in the form of a petition for relief, and we have previously initiated Section 529 investigations under a number of different circumstances.  See, e.g.,  Delaware Sewer (the Commission commenced a Section 529 investigation based on its ruling on the request in a small wastewater utility’s petition); Sutter v. Clean Treatment Sewage Company (CTSC), Docket No. C-20078197 (Order entered May 15, 2009) (in addressing multiple complaints filed against CTSC, the Commission reviewed evidence of the company’s operations and found that a Section 529 investigation was prudent);  W.P. Water Co. (the Commission commenced a Section 529 investigation proceeding upon granting the OCA’s petition requesting such an investigation to address the acquisition of W.P. Water Company and W.P. Sanitary Company).   [4:  	As we find that the language in Section 529 is clear, we need not inquire into the legislative intent.  1 Pa. C.S. § 1921(b).  ] 


		The instant case is procedurally similar to Delaware Sewer, in which DSC filed a petition under Section 5.41, requesting that we open an investigation into whether we should order a capable public utility to acquire DSC.  In that proceeding, an ALJ held a hearing on DSC’s petition prior to granting the petition.  We adopted the ALJ’s decision and explained the appropriate process for addressing petitions filed by a small water or wastewater utility requesting a Section 529 investigation.  We stated the following:  

Addressing the process first, we agree with the ALJ that a petition for relief under our Regulations or an application by DSC seeking to abandon service are both available avenues that rely on similar evidence and ultimately share the same goal – the continuous provision of safe, adequate, reliable, and efficient wastewater service to the affected customers of DSC.  Moreover, as the OCA argued without contradiction from either I&E or [Pennsylvania- American Water Company (PAWC)], we have initiated investigations under Section 529 under a number of different circumstances.
 
***

We find nothing in the procedural posture of this proceeding that would mandate a different conclusion or preclude us from acting in a similar fashion by initiating an investigation.  While PAWC contends that a private complainant may not seek to institute an investigation, as the ALJ determined, Section 529 does not preclude us from taking notice, no matter how directly or indirectly, of the potential need for such an investigation.  DSC’s Petition, while a different pleading than the customer complaints that ultimately brought [Clean Treatment Sewage Company’s] condition to our attention, has served the same purpose.  We agree with I&E that a utility has the power to initiate an abandonment proceeding but not a Section 529 investigation.  It is this Commission in this Order, however, and not DSC in its Petition, who is initiating the investigation.  Further, nothing in Section 529 restricts the Commission to instituting an investigation sua sponte without the ability to consider facts properly brought to our attention.

Delaware Sewer at 23, 24.  

We also noted that the proceeding on DSC’s Petition was not a Section 529 investigation and that DSC did not need to plead facts sufficient for the Commission to recommend relief or that an acquisition was justified under Section 529.  Rather, the purpose of the proceeding was to provide the parties with an opportunity to present a prima facie case that it was appropriate for the Commission to institute an investigation under Section 529.  We explained that the grant or denial of relief under Section 529 would be addressed in the investigation where parties would have the opportunity to present all available evidence in support of their positions.  Id. at 25.  

As in Delaware Sewer, we find in this case that there is sufficient evidence to institute an investigation pursuant to Section 529 based on our review of Twin Lakes’ Petition, the Parties’ responsive filings, and the record that has been developed in this proceeding.  Despite Twin Lakes having received three rate increases since acquiring the system serving the Sagamore Estates community, the system remains in poor condition and disrepair.  The Company’s system is comprised of Well No.2, its only working well, and Well No. 1, which is inoperable and at risk of collapse due to the over-pumping of Well No. 2.  OCA Exhs. 6 and 7.  The system also has significant UFW levels, rising as high as 86% in recent years.  2020 Rate Case Order at 65; OCA Exhs. 6 and 7.   

Additionally, as Twin Lakes is unable to satisfy its payment obligations to Middlesex, Middlesex intends to terminate its Service Agreement with Twin Lakes on October 1, 2020, and, therefore, Middlesex will stop providing operational and financial support to the Company.  As a result, Twin Lakes has indicated that it will no longer be able to continue to provide water service and potable drinking water to its customers.  Twin Lakes’ President, Mr. Fullager, testified that while the Company would leave the water on if directed to continue to provide service, due to the nearing expiration of its service agreement with Middlesex, it would not be able to pay for chemicals to add to the water or to pay its employees or contractors, including its certified operator.  Mr. Fullager also stated that the Company would issue a “do not drink” notice to its customers, and without any employees present, the water may only stay on for a week at the most.  Tr. at 102-103.  

Further, while Twin Lakes has engaged in discussions with different entities and issued an RFP in search of potential companies to acquire its system, it has not been able to find a company interested in doing so.  Twin Lakes has also been unable to come up with viable alternatives to serve its customers, particularly as one possible alternative, the use of private wells for each customer, was deemed legally impossible because Shohola Township Ordinance No. 59 prohibits private well installations.  Twin Lakes’ Petition at 6.  
 
		While we have determined to institute a Section 529 investigation, which can occur pursuant to the schedule established by the ALJ in the July 28 Scheduling Order, we are not prejudging any determinations that may be reached in that Section 529 proceeding.  We are simply granting Twin Lakes’ Petition to the extent that sufficient cause exists to institute a Section 529 investigation.  We are not, in this Opinion and Order, making a decision on whether or not to order a “capable public utility” to acquire Twin Lakes.  The grant or denial of relief under Section 529 will be addressed in the investigation proceeding before ALJ Cheskis, where the Parties will have the opportunity to present evidence in support of their positions.  

Although it is accurate that I&E bears a statutory burden of proof in a Section 529 proceeding pursuant to 66 Pa. C.S. § 529(i), we have previously stated that the burden is not exclusive to I&E.  Rather, any party may present or rebut a prima facie case in support of its position in the proceeding.  Delaware Sewer at 27.  We reasoned, 

While the burden of going forward with evidence is on I&E, I&E is not assigned this task with any predetermined or targeted result in mind and will be guided in making its recommendation by the evidence it adduces.  This does not preclude any other party, however, from producing its own evidence to address the evidentiary and statutory requirements of Section 529.

Id. at 28.  As a result, to the extent Twin Lakes is seeking specific relief in the Section 529 proceeding, it must produce evidence demonstrating that such relief is warranted.    

Conclusion

[bookmark: _Hlk50327251]For the reasons set forth above, we will answer the Material Question in order to provide clarification and direction to the Parties on how to proceed in this case and return this matter to the OALJ for such proceedings as may be necessary.  We will also grant Twin Lakes’ Petition to the extent that we find that sufficient cause exists to institute a Section 529 investigation; THEREFORE,

		IT IS ORDERED:

1.	That the Petition for Interlocutory Review and Answer to Material Question filed by the Bureau of Investigation and Enforcement on August 19, 2020, is granted.

		2.	That the following question is answered in order to provide clarification and direction to the Parties on how to proceed in this case:

Should the Commission permit a certificated small water or wastewater public utility to proceed by its own petition pursuant to 66 Pa. C.S. § 529 of the Public Utility Code?

3.	That the Petition for a Commission Order Authorizing the Acquisition of Twin Lakes by a Capable Public Utility filed by Twin Lakes Utilities, Inc. on July 16, 2020, is granted to the extent we find that sufficient cause exists to institute a Section 529 investigation.  

4.	That pursuant to Section 529 of the Public Utility Code, 66 Pa. C.S. § 529, an investigation shall be instituted into whether the Commission shall order a capable public utility to acquire Twin Lakes Utilities, Inc., consistent with this Opinion and Order.

5.	That the Bureau of Investigation and Enforcement shall participate in this investigation pursuant to Section 529(i) of the Public Utility Code, 66 Pa. C.S. 
§ 529(i).  

6.  	That this matter is returned to the Office of Administrative Law Judge for such proceedings as may be necessary, consistent with this Opinion and Order.  


[bookmark: _GoBack][image: ]BY THE COMMISSION




					Rosemary Chiavetta
					Secretary

(SEAL)

ORDER ADOPTED:  September 17, 2020

ORDER ENTERED:  September 17, 2020
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