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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Interim Emergency Order and Certification of Material Question (August 2020 Order or Emergency Order) issued by Deputy Chief Administrative Law Judge (ALJ) Joel H. Cheskis on August 28, 2020, in the above-captioned proceeding.  As authorized by the Commission’s Regulations, 52 Pa. Code §§ 3.10 and 5.305, on September 4, 2020, the Commission’s Bureau of Investigation and Enforcement (I&E) and Aqua Pennsylvania, Inc. (Aqua) each filed a Brief in Support of the Emergency Order and the Office of Consumer Advocate (OCA) and Twin Lakes Utilities, Inc. (Twin Lakes or the Company) each filed a Brief in Opposition to the Emergency Order.  

The material question before the Commission is the following:

Whether the presiding Administrative Law Judge correctly denied the expedited petition for interim emergency relief requesting that Aqua Pennsylvania, Inc. be directed to act as a receiver to operate Twin Lakes Utilities, Inc. until the resolution of the Section 529 proceeding pending at docket number P-2020-3020914.

For the reasons stated herein, we determine that the OCA has not met the requirements for obtaining interim emergency relief.  Therefore, we answer the material question in the affirmative.  

I. 	History of the Proceeding

On July 16, 2020, Twin Lakes filed a Petition for a Commission Order Authorizing the Acquisition of Twin Lakes By a Capable Public Utility Pursuant to 66 Pa. C.S. § 529 (Section 529 Petition).  In the Section 529 Petition, Twin Lakes states that it is a public utility corporation that provides water service to 113 residential customers in the Sagamore Estates community located in Shohola Township, Pike County, Pennsylvania.  Section 529 Petition at 1.  Twin Lakes also states that it is a wholly owned subsidiary of Middlesex Water Company (Middlesex), a New Jersey Corporation.  Id. at 2.  Middlesex provides operations support to Twin Lakes through a Service Agreement dated December 1, 2009.  Id. at 3.[footnoteRef:2]  On June 1, 2020, Middlesex issued a letter notice of termination of the Service Agreement advising that the termination would become effective on September 1, 2020.  Id. at 9.  Twin Lakes asked that the Commission grant its requested relief at either the August 6, 2020, or August 27, 2020, Public Meeting.  Id. at 1.  [2:  	On July 21, 2020, Twin Lakes filed an Application pursuant to 66 Pa. C.S. § 2102 at Docket No. G-2020-3020941 for Commission approval, nunc pro tunc, of the Service Agreement dated December 1, 2009, and of three unsecured revolving promissory notes between Middlesex and the Company.  ] 


	A prehearing conference was held on July 27, 2020, to discuss procedural issues, including Twin Lakes’ request for an expedited resolution of its Section 529 Petition.  Twin Lakes, the OCA, I&E, and the Pennsylvania Department of Environmental Protection (DEP) participated.  

	During the prehearing conference, Twin Lakes indicated that it had issued a request for proposals (RFP) from third parties to operate the system beginning September 1, 2020, and that the proposals were due by August 14, 2020.  Tr. at 7-8.  Additional procedural issues were discussed, including what would happen if Twin Lakes did not receive any viable proposals by the August 14, 2020 deadline.  Tr. at 8-9.

	On July 28, 2020, ALJ Cheskis issued a scheduling order (July 28 Scheduling Order) establishing a litigation schedule for the Section 529 Petition.  Thereafter, on August 3, 2020, Twin Lakes filed a copy of the Notice of Filing of a Section 529 Petition that the Company served on its customers.

	On August 5, 2020, I&E filed an Answer to Twin Lakes’ Section 529 Petition, requesting that the Commission deny the Petition.  On the same date, the OCA filed an Answer in Support of the Section 529 Petition.    

	On August 18, 2020, the OCA filed the instant Petition for Issuance of an Interim Emergency Order on an Expedited Basis (OCA Petition or Emergency Petition), pursuant to 52 Pa. Code §§ 3.6, 3.6a, and 3.7.  In its Petition, the OCA requested immediate appointment of a receiver, under 66 Pa. C.S. § 529(b)(3), to ensure that Twin Lakes’ customers receive continuous, efficient, safe, and reasonable service, noting that Twin Lakes did not receive any qualified proposals in response to its RFP.  The OCA added that due to the imminent cessation of water service by Twin Lakes, the OCA requested that a receiver be appointed to ensure that Twin Lakes’ customers continue to receive water service and to ensure that Twin Lakes does not cease providing water service to its customers on September 1, 2020.  The OCA stated that all elements of the relevant Commission Regulations regarding interim emergency relief have been satisfied and that Aqua should be directed to act as a receiver to operate Twin Lakes until the resolution of the Section 529 proceeding.  

In addition, the OCA requested expedited treatment of the Emergency Petition, requesting that the time frames be shortened to three days for the filing of an answer to the petition, six days for the hearing to be held and that the order be issued within ten days of the filing of the interim emergency petition (i.e., August 28, 2020).  According to the OCA, the expedited treatment would permit the receiver to have time to work with Twin Lakes before the September 1, 2020, deadline.

	On August 19, 2020, I&E filed a Petition for Interlocutory Review following the July 28 Scheduling Order (I&E Petition).  In its petition, I&E asked the Commission to answer the following material question in the negative:  “Should the Commission permit a certificated small water or wastewater public utility to proceed by its own petition pursuant to 66 Pa. C.S. § 529 of the Public Utility Code?”  I&E Petition at 1.[footnoteRef:3] [3:  	On August 27, 2020, Twin Lakes filed an Answer and Brief in Opposition to the I&E Petition and the OCA filed a Brief in Opposition on August 28, 2020.  On August 31, 2020, I&E filed its Brief in support.  The I&E Petition will be addressed in a separate Opinion and Order.  ] 


On August 20, 2020, I&E and Aqua each filed Answers to the OCA Petition.  Twin Lakes filed an Answer to the OCA Petition on August 21, 2020.  

A telephonic evidentiary hearing was held on the Emergency Petition on August 21, 2020.  Counsel for the OCA appeared, presented two witnesses, and offered eight exhibits, which were admitted into the record.  Counsel for Twin Lakes appeared, presented two witnesses, and offered one exhibit, which was admitted into the record.  Counsel for Aqua appeared and presented one witness for testimony.  Additionally, counsel for I&E appeared at the evidentiary hearing.  

Twin Lakes, the OCA, I&E, and Aqua filed Main Briefs and Reply Briefs concerning the OCA’s Petition on August 24, 2020, and August 25, 2020, respectively.

		In the August 2020 Order, ALJ Cheskis denied the Emergency Petition finding that the OCA failed to demonstrate that the need for relief is immediate, that the injury would be irreparable if relief is not granted and that the relief requested is not injurious to the public interest.  As a result, the ALJ concluded that the requirements for the OCA Petition as set forth in Section 3.6 of our Regulations, 52 Pa. Code § 3.6, were not satisfied.  Pursuant to the Emergency Order, Twin Lakes was directed to continue to provide service to its customers consistent with the Public Utility Code (Code), the Commission’s Orders and Regulations and all Commission-approved tariffs of the Company until otherwise permitted by the Commission to cease providing service.  The August 2020 Order also certified the material question to the Commission pursuant to 52 Pa. Code § 5.305.  Emergency Order at 37.

By Secretarial Letter dated September 1, 2020, the Commission provided notice of the Section 529 acquisition investigation to proximate service providers and proximate municipalities.  Additionally, on September 1, 2020, Twin Lakes filed an Application for Commission approval, nunc pro tunc, of the First Amendment to the Service Agreement (Amended Service Agreement) between Middlesex and the Company under its Affiliated Interest Agreement Application filing at Docket No. G-2020-3020941 (Amended Service Agreement Application).  The Amended Service Agreement provides that the duration of the original Service Agreement shall be extended until 12:01 a.m. on October 1, 2020.  Amended Service Agreement Application at 2.  By Secretarial Letter dated September 2, 2020, the consideration period for the Amended Service Agreement Application was extended beyond the thirty-day period to provide the Commission adequate time to review the filing until further order of the Commission. 

As noted above, on September 4, 2020, I&E and Aqua each filed a Brief supporting the Emergency Order and the OCA and Twin Lakes each filed a Brief in opposition (I&E Brief, Aqua Brief, OCA Brief and Twin Lakes Brief, respectively).

By Order entered September 17, 2020, the Commission answered the material question in the I&E Petition and granted Twin Lakes’ Section 529 Petition, finding that sufficient cause exists to institute a Section 529 Proceeding.  

II. 	Background

Twin Lakes maintains a principal place of business at 485C Route 1 South, Suite 400, Iselin, New Jersey 08830 and serves approximately 115 customers in the Sagamore Estates community in Shohola Township, Pike County, Pennsylvania.  Twin Lakes is a wholly-owned subsidiary of Middlesex, which also has a principal place of business at 485C Route 1 South, Suite 400, Iselin, New Jersey 08830.  According to the Company, Middlesex is Twin Lakes’ only source of financial and operational support.  Section 529 Petition at 2.

Middlesex has extended financial credit to Twin Lakes through three promissory notes which provided Middlesex the right to demand payment from Twin Lakes for the total amount due plus interest.  Twin Lakes Exh. 1, Appendices D and G.   Middlesex provides operational support to Twin Lakes through a Service Agreement between Middlesex and Twin Lakes dated December 1, 2009.  Twin Lakes Exh. 1, Appendix E.  The Company’s system is comprised of Well #2, its only working well, and Well #1, which is inoperable and at risk of collapse due to over-pumping of Well #2.  OCA Exhs. 6 and 7.  Twin Lakes also suffers from significant unaccounted for water (UFW) levels rising as high as 86% in recent years.  Pa. PUC v. Twin Lakes Utilities, Inc., Docket No. R-2019-3010958 (Order entered March 26, 2020) (2020 Rate Case Order) at 65; OCA Exhs. 6 and 7.  

Since 2011, Twin Lakes has requested and received rate increases three times and in the 2011 and 2015 cases the rate increases were tied to specific improvements to its facilities.  On June 10, 2011, Twin Lakes filed a request to increase revenues by $124,420, or 368%.  The Commission approved a settlement which provided for increased revenues of $42,060, or 124%, starting with an increase of $21,060, followed by two additional increases phased in over the next two years.  In exchange, Twin Lakes was required to reduce UFW from 55% to 49.5% within 18 months; conduct an annual pressure survey as required by Commission Regulation, and provide an annual bill insert to describe how it would notify its customers about boil water advisories or other emergency situations.  Pa. PUC v. Twin Lakes Utilities, Inc., Docket No. R‑2011‑2246415 (Recommended Decision issued January 26, 2012; Final Order entered March 1, 2012) (2012 Rate Case Order) at 18-23. 

On November 16, 2015, Twin Lakes filed a rate increase request asking for additional revenues of $195,287, or 257%.  Thereafter, the Commission approved a settlement for an increase in revenues of $125,000, or a 164.54% increase over three years, including an immediate 82% increase ($62,500) along with two subsequent increases based on specific improvements being made to trigger phases 2 and 3.  Pursuant to the Settlement, Twin Lakes was required, inter alia, to replace Well #1 to trigger the second phase of the rate increase (additional 25%); install and/or replace various mains in the distribution system to trigger the third phase of the rate increase (additional 25%), and send outage alert billing inserts two times per year, and pressure readings protocol for customers complaining about low pressure, as well as a commitment to increase pressure by a certain amount when it replaced Well #1.  Pa. PUC v. Twin Lakes Utilities, Inc., Docket No. R-2015-2506337 (Recommended Decision issued May 5, 2016; Final Order entered June 9, 2016) (2016 Rate Case Order) at 17-22.

On July 23, 2019, Twin Lakes filed its most recent rate increase request with the Commission.  In the 2020 Rate Case Order, the Commission approved an annual increase of $117,374 (88%) as opposed to the initially requested amount of $211,793 (158.63%).  However, we noted our serious concern regarding the evidence of record revealing the poor and worsening condition of the system operated by Twin Lakes citing the undisputed record that the system’s Well No. 1 is collapsed and non-usable and Well No. 2’s operational viability is at risk due to the stress on it caused by over-pumping.  We also acknowledged the UFW levels ranging from 78.7%-82.9% in 2015-2018.  Thus, we cautioned that we fully expect the Company to meet its future service obligations under Section 1501 of the Code.  2020 Rate Case Order at 4, 65.  

At the time, however, we acknowledged that Twin Lakes has taken affirmative steps toward the necessary repairs and improvements to its system.  Therein, we cited to the Company’s application for a Pennsylvania Infrastructure Investment Authority (PENNVEST) loan to help fund system improvements and the development of a $4.8 million, five-year capital improvement plan comprised of projects that Twin Lakes deemed necessary to provide safe, adequate and proper service.  Id. at 65.  

Twin Lakes recently applied for PENNVEST funding and was notified that it was eligible to receive a grant of $4.66 million and a loan amount of $304,573.  According to Twin Lakes, however, an award of a PENNVEST grant could be considered a Contribution in Aid of Construction (CIAC) that is subject to income tax under the Tax Cuts and Jobs Act of 2017.  Thus, a PENNVEST grant of $4.66 million would result in an income tax liability of $1.358 million and would be recoverable from the Company’s customers if Twin Lakes were to accept the funds.  Section 529 Petition at 7-8; Twin Lakes Exh. 1, Appendix F.
  
On May 28, 2020, Middlesex demanded payment on the three outstanding promissory notes it holds with Twin Lakes and on May 29, 2020, the Company replied that it was unable to meet Middlesex’s demand.  On June 1, 2020, Middlesex notified Twin Lakes of its intention to terminate the Service Agreement it has with the Company.  Section 529 Petition at 8; Twin Lakes Exh. 1, Appendices G, H and I.  Thereafter, Twin Lakes provided notice to its customers that Middlesex would no longer provide operational and financial support to the Company, that water service would cease at 12:01 a.m. on September 1, 2020, and that the Company has filed its Section 529 Petition with the Commission.  OCA Exh. 1.

On July 14, 2020, Twin Lakes issued its RFP seeking third parties to operate its system beginning on September 1, 2020.  However, the Company did not receive a viable offer by the response due date of August 14, 2020.  Twin Lakes Exh. 1, Appendix J; Tr. at 95-96; 99-100.  During the Emergency Petition hearing, Twin Lakes stated that it will cease providing water service as of 12:01 a.m. on September 1, 2020.  Tr. at 102.

As noted above, however, on September 1, 2020, Twin Lakes filed an Amended Service Agreement which extends the duration of the original Service Agreement until 12:01 a.m. on October 1, 2020.  Amended Service Agreement Application at 2.
III.	Discussion

We note that any issue we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the Parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

Additionally, we note that we will address the Parties’ positions as they pertain to the four elements necessary for interim emergency relief.  

A.	Legal Standards Governing Emergency Relief

	The purpose of an interim emergency order is to grant or deny injunctive relief during the pendency of a proceeding.  52 Pa. Code § 3.1.[footnoteRef:4]  The standards that govern the issuance of interim emergency orders are set forth at 52 Pa. Code § 3.6.  Section 3.6 requires that a petition for interim emergency relief be supported by a verified statement of facts that establishes the existence of the need for emergency relief, including facts to support the following: [4:  	“Emergency” is defined in the Commission’s Regulations as “[a] situation which presents a clear and present danger to life or property or which is uncontested and requires action prior to the next scheduled public meeting.”  52 Pa. Code § 3.1.  Petition of Direct Energy Services, LLC for Emergency Order Approving a Retail Aggregation Bidding Program for Customers of Pike County Light & Power Company, Docket No. P‑00062205 (Order entered April 20, 2006) (large rate increases did not constitute a clear and present danger to life or property); Petition of National Fuel Gas Distribution Corp. for Emergency Order Granting a Temporary Waiver of Certain Tariff Rules Related to Transportation Service, Docket Nos. P-00961022 and P-00961021 (Order entered March 19, 1996) (threat of depletion of gas stores in unusually cold conditions constituted a clear and present danger to life or property). ] 

(1)   The petitioner’s right to relief is clear.
(2)   The need for relief is immediate.
(3)   The injury would be irreparable if relief is not granted.
(4)   The relief requested is not injurious to the public interest.

52 Pa. Code § 3.6(b).  The Commission may grant interim emergency relief only when all of the foregoing elements exist.  Glade Park East Home Owners Association v. Pa. PUC, 628 A.2d 468, 473 (Pa. Cmwlth. 1993).

As to the first element, the Commission has determined that it is not necessary to determine the merits of a controversy in order to find that a petitioner’s right to relief is clear; rather, the basis for determining whether this standard has been met is whether a petitioner has raised “substantial legal questions.”  Core Communications, Inc. v. Verizon Pennsylvania, Inc. and Verizon North LLC, Docket No. P-2011-2253650 (Order entered September 23, 2011) (Core); Level 3 Communications, LLC v. Marianna & Scenery Hill Telephone Company, Docket No. C-20028114 (Order entered August 8, 2002) (Level 3); cf. T.W. Phillips Gas and Oil Company v. The Peoples Natural Gas Company, 492 A.2d 776 (Pa. Cmwlth. 1985) (T.W. Phillips).[footnoteRef:5]   [5: 	In reviewing the issuance of an injunction, the Commonwealth Court held that the moving party was not required to demonstrate its absolute right to relief on the underlying claim where the other elements for injunctive relief were satisfied.  The Court held that “. . . if the other elements of a preliminary injunction are present, and the underlying claim raises important legal questions, the plaintiff’s right to relief is clear.”  T.W. Phillips, 492 A.2d at 781 (emphasis supplied).  ] 


For example, in Core, the Commission held that the ALJ’s conclusion that this prong requires a finding that a petitioner will prevail on the underlying complaint is an “unreasonably strict” interpretation of Section 3.6(b).  The Commission stated:

The basis for determining whether a petitioner has met this standard [a clear right to emergency relief] is whether the petitioner has raised “substantial legal questions.”  T.W. Phillips Gas and Oil v. Peoples Natural Gas, supra.  The inquiry into whether this standard has been met does not require a determination of the merits of the underlying controversy.

As stated above, the ALJ based her conclusion on a finding that it is “wholly uncertain” whether Core will prevail in the underlying Complaint.  In our view, this interpretation of the “right to relief” standard is unreasonably strict.  The outcome of litigation by its nature is nearly always uncertain.  Requiring a petitioner seeking emergency relief to demonstrate, with certainty, that litigation will be resolved in its favor would be an impossible burden to meet.

Core at 12 (record citation omitted).

		The party seeking relief bears the burden of proving that the facts and circumstances meet all four of the requirements of 52 Pa. Code § 3.6(b).  66 Pa. C.S. § 332(a).  The burden of proof must be carried by a preponderance of the evidence.  
Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the petitioner’s evidence must be more convincing, by even the smallest amount, than that presented by the other party.  Se‑Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950). 

Additionally, any finding of fact necessary to support the Commission’s decision must be based upon substantial evidence.  Mill v. Pa. PUC, 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. Pa. PUC, 623 A.2d 6 (Pa. Cmwlth. 1993).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Commonwealth, Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).
An order granting or denying interim emergency relief is effective immediately upon issuance by the presiding officer.  A presiding officer is required to certify the grant or denial of relief to the Commission as a material question.  52 Pa. Code § 3.10(b).  No stay of an order granting or denying interim emergency relief is permitted while the matter is being reviewed by the Commission.  52 Pa. Code § 3.10(a). 

Upon review of the certified question, the Commission is required to do one of the following:

(1)   Continue, revoke or grant a stay of proceedings.

(2) Determine that the certification was improper and return the matter to the presiding officer for resolution.

(3) Answer the certified question..

52 Pa. Code § 5.305(e).  

B.	The OCA Petition for Emergency Relief

1.	52 Pa. Code § 3.6(b)(1)

	a. 	ALJ’s Recommendation

The first requirement to receive interim emergency relief requires the petitioner to demonstrate that its right to relief is clear.  52 Pa. Code § 3.6(b)(1).  As noted above, the Commission has interpreted this provision as requiring only a determination that a petition raises a substantial legal question, rather than a determination of the merits of a controversy in order to find that a petitioner’s right to relief is clear.  Core at 8, 12; Level 3 at 8.

Here, the ALJ determined that the record established in this case demonstrates that substantial legal questions have been raised which may indicate numerous violations of the Code or Commission Regulations, in particular Section 1501 of the Code.[footnoteRef:6]  The ALJ further indicated that the record supports a possible violation of Section 529 of the Code.[footnoteRef:7]  August 2020 Order at 16-17. [6:  	Every public utility shall furnish and maintain adequate, efficient, safe and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience and safety of its patrons, employees and the public.

66 Pa. C.S. § 1501.]  [7:  	(a) General rule.—The commission may order a capable public utility to acquire a small water or sewer utility if the commission, after notice and an opportunity to be heard, determines:

that the small water or sewer utility is in violation of statutory or regulatory standards … which affect the safety, adequacy, efficiency or reasonableness of the service provided by the small water or sewer utility;

* * * *

(3) 	that the small water or sewer utility cannot reasonably be expected to furnish and maintain adequate, efficient, safe and reasonable service and facilities in the future.

66 Pa. C.S. § 529(a)(1), (3).] 


		The ALJ stated that there is substantial record evidence of Twin Lakes being deemed a troubled water system.  Referencing the testimony of Sean Kemether, the Chairman of the Sagamore Estates Community Property Owners’ Association, the ALJ noted the water system, which is approximately 60 to 70 years old, is an inadequate system with frequent outages.  Mr. Kemether also testified that the existing well pumps far more water on a daily basis than is needed to serve the customers because of leaks throughout the entire system.  Additionally, Mr. Kemether stated that if the lone functioning well fails, there is a distinct possibility of the customers having no water resulting in immense hardship and substantial loss of property values.  The ALJ also highlighted Mr. Kemether’s testimony that during the period of Twin Lakes’ ownership the customers have experienced high rates without much of an increase in service quality, and, if Twin Lakes turned off water service, sixty percent of the community would not be able to take a shower, make meals or drink water.  Id. at 15 (citing Tr. at 49-54).  

		The ALJ further referenced the testimony of Eric Bartolacci of the DEP who testified about the importance of the continued provision of water for public health and safety.  August 2020 Order at 16 (citing Tr. at 60-64).  Additionally, the ALJ noted the arguments of Twin Lakes about the potential harm resulting from the termination of operational and financial support from Middlesex, including the loss of treatment, water quality assurance, loss of power, significant leaks and well borehole collapse.  August 2020 Order at 17. 

		In finding the OCA has raised substantial legal questions, the ALJ clarified that the question of whether a case has been established by a preponderance of the evidence will be determined in the underlying case.  However, for purposes of 52 Pa. Code § 3.6(b)(1), the ALJ found that the OCA has demonstrated that its right to relief is clear.  August 2020 Order at 17-18.
		
 		b. 	Positions of the Parties
		
		Since the ALJ found that the OCA met the first element of Section 3.6(b), that its right to relief is clear, the OCA did not address it in its response to the Emergency Order.  Likewise, Twin Lakes did not address the first element other than to state its agreement with the ALJ’s analysis as to that element.  Twin Lakes Brief at 3.

		I&E argues that the right to relief is not clear because Twin Lakes has an obligation under Section 1501 of the Code to continue providing safe and reliable water service to its customers until the Commission approves otherwise.  The Company’s failure to do so may expose it to civil and criminal penalties.  I&E Brief at 5-6 (citing 66 Pa. C.S. §§ 3301, 3302). 

		Aqua also argues that the OCA has failed to demonstrate that its right to relief is clear.  Here, Aqua distinguishes the cases cited by the ALJ – Core and T.W. Phillips, supra – which only require the OCA to demonstrate that the underlying claim raises substantial legal questions.  In contrast, Aqua submits that in order to find that the OCA’s right to preliminary mandatory injunctive relief is clear, there must be a demonstration that “the rights of the parties are entirely clear.”  Aqua Brief at 6 (quoting McMullan v. Wohlegmuth, 444 Pa. 563, 573, 281 A.2d 836, 841 (Pa. 1971) (internal quotation omitted)).  

According to Aqua, the specific relief sought by the OCA which mandates some positive or affirmative action by a party requires an even stronger case than the restraining type injunctions at issue in Core and T.W. Phillips.  Aqua argues that the Commission has recognized this distinction requiring a higher standard for mandatory-type injunctions such as the relief requested by the OCA.  Aqua Brief at 7 (citing Crums Mill Assoc. v. Dauphin Consolidated Water Supply Co., Docket No. C-00934810, 1993 Pa. PUC LEXIS 90 (Order entered April 16, 1993) (Crums Mill)).  

Aqua asserts that the OCA has failed to demonstrate that its right to relief is entirely clear in this case and, thus, the OCA is not entitled to the preliminary injunction sought in its Emergency Petition.  Aqua Brief at 7.
		c.	Disposition

		Upon review, we agree with the ALJ that the OCA Petition raises substantial legal questions demonstrating that the OCA’s right to relief is clear for purposes of evaluating the first element for emergency relief.  Here, the OCA presented substantial legal questions, including whether the Company’s anticipated cessation of water service to its customers, in the absence of a Commission Order approving its abandonment of service violates Section 1501 of the Code.  In its Petition, the OCA made clear that Twin Lakes would be ceasing its water service at 12:01 a.m. on September 1, 2020, and that such action without Commission authorization would violate the Company’s responsibilities under the Code to “furnish and maintain adequate, efficient, safe and reasonable service” under 66 Pa. C.S. § 1501.  The OCA emphasized that the absence of water service is a public health and safety issue, especially during a pandemic.  Emergency Petition at 5-6.  

		Here, the record supports the OCA’s allegations that Twin Lakes’ proposed actions demonstrate an intent to violate its obligations under the Code.  For example, Middlesex, Twin Lakes’ parent company and sole source of financial and operational support, initially intended to terminate its Service Agreement with the Company and Twin Lakes notified its customers of its plan to end water service on September 1, 2020.  During the Emergency Petition hearing, Twin Lakes indicated that if the ALJ were to issue an Order requiring the Company to continue providing water service, it would leave the water on but could not guarantee that an employee would be present to operate the system, supply chemicals, or turn the switches back on in the event of an automatic shut-off.  Twin Lakes further testified that under such a scenario it would issue a “do not drink water” notice to its customers and that without any employees, the water may only stay on for a couple days, or at most a week.  Tr. at 102-103.

		Subsequently, Middlesex and Twin Lakes amended its Service Agreement to provide for an extension whereby Middlesex would continue to provide operational support services to the Company until 12:01 a.m. on October 1, 2020.  This extension, however, does not appear to alleviate the concerns that Twin Lakes still intends to cease providing water service without first obtaining a Commission Order to abandon service.  Indeed, the Company reiterates the immediate need for the approval of the Emergency Petition due to the imminent expiration of the Amended Service Agreement and argues that the same irreparable injury may come on 12:01 a.m. on October 1, 2020.  Twin Lakes Brief at 8.  Thus, despite the extension set forth in the Amended Service Agreement, the substantial legal question that Twin Lakes’ intended actions may demonstrate an intention to violate the Code remains.   

		I&E argues that the OCA has not met its burden under the first element because Twin Lakes has an obligation under Section 1501 of the Code to continue providing safe and reliable water service.  There is no dispute here about the legal requirements imposed on Twin Lakes as a Pennsylvania certificated public utility.  The question is whether the Company will proceed to act in violation of its duties despite the potential for civil and criminal penalties under the Code.  Here, the OCA has shown that there is a substantial legal question that Twin Lakes will cease to provide water service without Commission authorization.  Accordingly, we find that the OCA has satisfied its burden with respect to 52 Pa. Code § 3.6(b)(1).  

		In this regard, we disagree with the argument of Aqua that the OCA was required to satisfy a higher legal standard applicable to mandatory injunctions.  Aqua asserts that the OCA should be required to establish with certainty that its legal rights are entirely clear.  Relying on the underlying emergency order by the ALJ in Crums Mill, Aqua argues that – because the requested relief requires some positive or affirmative act and does not simply seek injunctive relief to maintain the status quo of the Parties – the OCA should be required to make “even a stronger case” and that cannot be simply satisfied by raising substantial legal questions.  Aqua Brief at 7.

		Crums Mill, however, is distinguishable because it involved a complaint proceeding and the requested interim emergency relief therein was indistinguishable from the ultimate relief requested in the complaint.  In other words, the interim emergency relief requested by the complainants in Crums Mill was the same relief they wished to receive after a full hearing on the merits.  Thus, it involved an interim order for a mandatory injunction that would have rendered the remaining complaint proceeding as moot.  Unlike Crums Mill, the OCA Petition requests the appointment of a receiver during the pendency of the Section 529 Proceeding.  This request is not mandatory or final in nature, but contemplates a place holder status for Aqua, or some other receiver, as the provider of water service while the ultimate Section 529 issues are resolved.  Essentially, the OCA is requesting that the status quo of water service to Twin Lakes’ customers be maintained by the appointment of a receiver until the ultimate disposition of the Section 529 Proceeding.  

		Moreover, the Commission in Core rejected the standard proposed by Aqua explaining that “[r]equiring a petitioner seeking emergency relief to demonstrate, with certainty, that litigation will be resolved in its favor would be an impossible burden to meet.”  Core at 12.  Accordingly, we find that the ALJ correctly applied the appropriate standard in evaluating 52 Pa. Code § 3.6(b)(1) in the Emergency Order.  
   
2.	52 Pa. Code § 3.6(b)(2)

	a. 	ALJ’s Recommendation

The second requirement for obtaining interim emergency relief is a demonstration by the petitioner that the need for relief is immediate.  52 Pa. Code § 3.6(b)(2).  Here, the ALJ concluded that the OCA has failed to satisfy its burden of showing that the need for such relief is immediate.  August 2020 Order at 21.

The ALJ began with a review of the notice of intent issued by Middlesex on June 1, 2020, indicating that it would no longer provide operational support services to Twin Lakes as of 12:01 a.m. on September 1, 2020.  At the time of the issuance of the Emergency Order, the ALJ stated that the date of September 1, 2020, was only a few days away.  However, the ALJ agreed with I&E and Aqua that this date alone did not warrant a finding of a need for immediate relief.  Rather, the ALJ found no significance as to the deadline of September 1, 2020, that would warrant granting the OCA’s Petition and forcing Aqua to take over the troubled water system, even on an interim basis.  Id. at 21-22.  

The ALJ reasoned that Middlesex could have issued its ninety-day notice of intent to terminate the Service Agreement to Twin Lakes on July 1st, August 1st, June 1, 2021, or some other date.  The ALJ continued that, had it done so, the need for Aqua to be ordered to take over the Twin Lakes system as an interim receiver would have been alleviated.  Accordingly, the ALJ found no immediate need for relief.  Id. at 22-23.  

Furthermore, the ALJ found the impetus behind the September 1, 2020, deadline as being primarily financial.  

Twin Lakes has been a troubled water system for quite some time and despite several attempts to correct the problems, the system continues to lose money.  Twin Lakes, and Middlesex as its parent company, have made the business decision to divest itself of this system, as most recently evidenced by the filing of the underlying petition on July 16, 2020 for a Commission order authorizing a capable utility to take the system over.  Again, Twin Lakes is commended for its multiple efforts in that regard and has shareholder interests to protect.  However, the Commission’s regulations regarding emergency relief at Section 3.6 require the need for relief to be immediate and the establishment of the September 1, 2020 deadline as the end of the 90-day notice period Middlesex provided Twin Lakes does not warrant an order being issued requiring Aqua to take over the system on an interim basis as receiver.

August 2020 Order at 23.
	
		Although stating that the September 1, 2020, deadline was not arbitrary and that it was possible for Twin Lakes to terminate service resulting in substantial and negative consequences, the ALJ concluded the answer to the problem was not to force Aqua into a receiver role on a few days’ notice.  According to the ALJ, Aqua would not bring added value beyond what Twin Lakes is already providing given that Aqua has far less knowledge of the system than Twin Lakes and the immediate challenges are ones that cannot be resolved with financial resources.  Id.  

[bookmark: _Hlk50886758]		Furthermore, the ALJ noted that Twin Lakes’ intention to terminate service has been characterized as a threat.  The ALJ explained that regardless of its purported intentions, Twin Lakes is a certified public utility in Pennsylvania which has an obligation to provide service pursuant to its certificate of public convenience until directed otherwise by the Commission.  Thus, Twin Lakes is prevented from shutting down its system and thereby terminating service to its customers without permission from the Commission.  Accordingly, the ALJ determined that the need for relief in the form of forcing Aqua to act as a receiver effective at this time is not immediate.  Id. at 24. 
		
 		b. 	Positions of the Parties

		In addressing the second element, the OCA acknowledges that Twin Lakes is legally required to seek permission from the Commission before terminating service.  However, the OCA asserts that the record here shows that Twin Lakes and its parent, Middlesex, were not intending to wait for such permission from the Commission.  Moreover, the OCA references the Amended Service Agreement Application which will ensure the status quo until October 1, 2020, but provides no assurances after that date.  According to the OCA, thereafter, the customers will remain in the same situation with no assurance of safe, adequate, and reliable water service continuing after October 1, 2020, despite an ALJ or Commission Order requiring Twin Lakes to meet its public service obligation.  The OCA submits that the belated extension of the Service Agreement only postpones the “game of chicken” for another month.  OCA Brief at 2.

		Twin Lakes argues that the ALJ’s determination that the second element was not satisfied due to the timing of when Middlesex proposed to exercise the contractual right to terminate the Service Agreement was in error.  The Company submits that Middlesex was within its rights to invoke the ninety-day written notice of termination.  Twin Lakes reiterates that Middlesex is a New Jersey corporation which is not registered to do business in Pennsylvania.  Although Middlesex provides the sole source of operational support to Twin Lakes under the Service Agreement, the Company contends that Middlesex is neither a jurisdictional public utility in Pennsylvania nor the entity that entered into the Asset Purchase Agreement to acquire the Twin Lakes system.  Twin Lakes adds that Middlesex is not the entity listed on the recorded deed as the owner of the system.  According to the Company, it is hornbook law that Pennsylvania cannot exercise jurisdiction over a foreign corporation that is not registered to conduct business within the state.  Twin Lakes Brief at 4-5.

		Twin Lakes expounds that the Commission cannot compel Middlesex to continue to lend money to, or make further equity investments in, the Company, or to continue to provide operational services under the Service Agreement.  Referencing the testimony of its president, Mr. Fullager, Twin Lakes states that compelling the Company to operate without the financial and operational backing of Middlesex would be nothing short of catastrophic to the customers of Twin Lakes.  Twin Lakes concludes that “[w]hatever Middlesex’s reasons for terminating the Service Agreement with Twin Lakes and the timing of this termination, this was the situation Twin Lakes and its customers faced on August 28, 2020, and under these circumstances, the need for relief pursuant to Section 3.6 was clearly immediate.”  Id. at 5.  

		 I&E argues that the facts in this proceeding support a finding that the need for interim emergency relief is not immediate.  I&E submits that Twin Lakes is currently providing water service to its customers and is capable of continuing this service going forward.  According to I&E, there is no justifiable reason why Twin Lakes would violate the Code and cease to provide water service to its customers based on an artificial deadline.  I&E proffers that Twin Lakes and its parent company, Middlesex, forced this artificial deadline on the Parties, the customers, and the Commission.  I&E Brief at 6.  

		Although acknowledging the paramount importance of continuing the customers’ service until either a Section 529 proceeding is resolved or the Company receives Commission approval to abandon service, I&E objects to Twin Lakes’ threats to stop serving its customers.  I&E asserts that such threats are a clear violation of the obligations under the Code and do not justify the appointment of a receiver.  Moreover, I&E submits that the Company, by and through its parent company Middlesex, has the necessary financial, managerial, and technical ability to provide safe and reasonable facilities until this proceeding or a potential abandonment proceeding results in a final Commission Order.  Id. at 6-7.[footnoteRef:8] [8:  	In support, I&E cites to purported statements on Middlesex’s website touting its financial, managerial, and technical capabilities.  I&E Brief at 8-9.] 


		I&E asserts that Twin Lakes attempted to justify the artificial deadline in its Section 529 Petition by claiming that Middlesex would not be renewing its Service Agreement and would be terminating all financial support to the Company.  According to I&E, all of these decisions by Middlesex can be reversed, modified, or extended.  I&E argues that it is clear that Middlesex has the ability to change any artificial deadline and must do so to remain in compliance with the Code.  Id. at 7. 

		In addition, I&E references the testimony of Aqua’s witness that if Aqua were to be appointed as the receiver it would not bring anything to the table beyond what Twin Lakes already provides.  Indeed, Aqua’s witness testified that it has less knowledge of the Twin Lakes’ system and its current challenges than the Company’s current management and technical personnel.  Id. at 7 (citing Tr. at 123 and 129).  I&E also highlights the testimony of Twin Lakes’ vice president, A. Bruce O’Connor, who stated that the biggest problem with the Company is the physical condition of the system and not its management.  Thus, I&E submits that appointing Aqua as a receiver would do nothing to change this problem.  Id. (citing Tr. at 85). 

		Aqua also argues that the OCA failed to show that the need for a preliminary injunction sought by the Emergency Petition is immediate.  In support, Aqua states that the ALJ correctly ruled that the immediate challenges with the Twin Lakes system cannot be resolved with financial resources and that Aqua lacks knowledge of the system that the Company currently possesses.  Aqua Brief at 8.  
  
		c.	Disposition

		Upon review of the record, we find that the OCA has failed to establish that the need for such relief is immediate.  Originally, the immediacy of the circumstances was premised on the September 1, 2020, termination date of the Service Agreement.  Now, the OCA and Twin Lakes submit that the need for relief remains immediate even under the extended termination date of October 1, 2020, pursuant to the Amended Service Agreement. However, the new termination date does not alter the fact that Twin Lakes is a public utility in Pennsylvania which has an obligation to provide service pursuant to its certificate of public convenience until directed otherwise by the Commission.  In this regard, we agree with the ALJ that Twin Lakes lacks the authority to shut down its system and thereby terminate service to its customers without authorization from the Commission.  

		In addition, the purported immediacy of the circumstances appears to be dictated by Middlesex’s desire to divest itself from its troubled subsidiary.  However, as evidenced by the filing of the Amended Service Agreement Application, both Twin Lakes and Middlesex have the ability to extend the operational services to Twin Lakes’ customers.  Indeed, the decision of Middlesex to now extend the termination date to October 1, 2020, further dilutes the emergency circumstances arguments emphasized by the OCA.  

		In evaluating the emergency relief factors, it is necessary for us to address Twin Lakes’ argument that Middlesex is contractually within its rights to terminate the Service Agreement.  Presently, the Commission is considering the Amended Service Agreement Application under another proceeding pursuant to 66 Pa. C.S. § 2102.  However, the legal issues related to the termination date of the Amended Service Agreement also implicate our jurisdictional authority under Section 508 of the Code, 66 Pa. C.S. § 508, to vary, reform, and revise contracts.  If a provision of the Amended Service Agreement such as the termination date were deemed to be adverse to the public interest, the Commission would have the authority to require it to be varied, reformed or revised.  

		It is well-settled that the Commission has jurisdiction over matters relating to “the reasonableness of a utility’s services, facilities and rates, as well as over matters concerning the utility’s formation of reasonable rules and regulations governing the conditions under which service, facilities and rates shall be rendered, constructed or imposed.”  DiSanto v. Dauphin Consolidated Water Supply Company, 436 A.2d 197, 201 (Pa. Super. 1981).

Additionally, among other powers, the Commission has authority to review and modify any contract entered into by a public utility.  The Commission has the broad and flexible authority to find that a contract’s terms are “unjust, unreasonable, inequitable, or otherwise contrary or adverse to public interest ...” 66 Pa. C.S. § 508.  Further, prior written approval is needed for a valid and effective contract or arrangement between a public utility and an affiliated interest for the furnishing of management, supervisory, construction, engineering, accounting, legal, financial, or similar services, or for the purchase, sale, lease, or exchange of any property, right, or thing or for the furnishing of any other service, property, right or thing.  66 Pa. C.S. § 2102(a).  The Commission has continuing supervision and jurisdiction over such contracts.  66 Pa. C.S. § 2103.

PPL Elec. Utilities Corp. v. Pa. PUC, 912 A.2d 386, 409 (Pa. Cmwlth. 2006) (emphasis in original).  

		Although the Amended Service Agreement Application is pending in another docketed proceeding before the Commission, a specific provision of the Amended Service Agreement – the termination date – may directly impact the ultimate disposition of this proceeding.  Under 52 Pa. Code § 5.81(a), “[t]he Commission or presiding officer, with or without motion, may order proceedings involving a common question of law or fact to be consolidated.  The Commission or presiding officer may make orders concerning the conduct of the proceeding as may avoid unnecessary costs or delay.”  We find that consolidation is appropriate here because both the Amended Service Agreement and the Section 529 Proceeding involve common questions of law or fact and because a consolidated procedure will avoid unnecessary costs or delay.  Accordingly, we shall consolidate the proceeding at Docket No. G-2020-3020941 with the Section 529 Proceeding at this docket.[footnoteRef:9]   [9:  	We acknowledge that there are three other recently filed proceedings pertaining to the approval of affiliated service agreements between Twin Lakes and Middlesex at Docket Nos. G-2020-3021018, G-2020-3021021, and G-2020-3021024 regarding unsecured revolving promissory notes.  At this time, we decline to consolidate these additional proceedings.  However, if the Parties or the presiding officer deem that consolidation is necessary, such action could be considered within this proceeding as deemed necessary.  ] 


3.	52 Pa. Code § 3.6(b)(3)

	a. 	ALJ’s Recommendation

The third requirement for obtaining interim emergency relief is a demonstration by a petitioner that the injury would be irreparable if relief is not granted.  52 Pa. Code § 3.6(b)(3).  The ALJ found that, when weighing the record evidence, it is clear that the OCA has failed to satisfy its burden to demonstrate that the injury would be irreparable if relief is not granted.  August 2020 Order at 30.

In his rationale, the ALJ began by noting that this case represents a worst case scenario in which neither requiring Aqua to take over as a receiver on an interim emergency basis nor requiring Twin Lakes to continue to operate the system would be considered reasonable.  The ALJ found, however, that the greatest likelihood for the best possible outcome occurs if Twin Lakes continues to operate the system on an interim basis, at least until the Commission rules on the I&E interlocutory review petition or the Commission rules on the material question that arises from this proceeding.  The ALJ further stated that the Emergency Order focuses on the OCA’s petition and who should provide service on an interim basis until a capable public utility may be identified to take over service.  According to the ALJ, record evidence in this proceeding demonstrates that denying the petition and requiring Twin Lakes to continue to operate the system on an interim basis would minimize any irreparable injury more so than granting the petition and forcing Aqua to take over the system in three days.  Id. at 29.  

In recognizing the problem of requiring Aqua to take over the system in three days, the ALJ noted the testimony of Aqua’s witness who stated that it generally takes ninety days for Aqua to perform its due diligence and take over a system, even on an emergency basis.  Furthermore, the ALJ emphasized that Twin Lakes cannot simply turn off a switch and stop providing service to its customers and that the Company must continue to provide service pursuant to its certificate of public convenience with or without the assistance of Middlesex.  Id. at 29-30.  
		
 		b. 	Positions of the Parties

		In addressing the third element that injury would be irreparable in the absence of the interim emergency relief, the OCA submits that at the time of the Emergency Order there was no certainty that Twin Lakes and Middlesex would continue the Service Agreement.  The OCA contends that there was no indication at the time that the Service Agreement would do anything but terminate on September 1, 2020.  Moreover, the OCA asserts that the record evidence indicates that without the Service Agreement, Twin Lakes’ customers would suffer clear injury to public health and safety.  The OCA also notes that Twin Lakes provided testimony that it issue a “do not consume” notice and would not be able to assure any repairs if there were disruptions in the provision of water service.  OCA Brief at 3.  

		Twin Lakes objects to the ALJ’s disposition that irreparable injury would be best minimized by requiring the Company to operate the system on an interim basis until a capable public utility may be identified and take over service rather than forcing Aqua to take over the system in three days.  Twin Lakes raises four objections to this finding.  First, Twin Lakes argues that the plain language of 52 Pa. Code § 3.6(b)(3) only requires a showing that injury would be irreparable if not granted.  It does not require the OCA to not only demonstrate that the injury would be irreparable, but potentially more irreparable than another outcome.  The Company asserts that the ALJ found that the injury would be irreparable if the Emergency Petition were not granted and thus the analysis under Section 3.6(b)(3) of our Regulations should have stopped there.  Twin Lakes Brief at 6-7.

		Second, Twin Lakes contends that the ALJ’s hope for a best possible outcome to minimize the potential for irreparable injury was far from certain at the time he issued the Emergency Order.  According to Twin Lakes, the outcome that Middlesex would agree to extend the Service Agreement by one month was purely speculative and nothing in the record indicated that this outcome was realistic or imminent.  The Company submits that subsequent to the August 2020 Order, Middlesex and Twin Lakes voluntarily entered into a First Amendment to the Service Agreement, as the ALJ suggested.  However, Twin Lakes advises that on October 1, 2020, at 12:01 a.m., the Service Agreement, as amended by the First Amendment, terminates without any advance written notice required.  Twin Lakes warns that the same irreparable injury remains as of 12:01 a.m. on October 1, 2020.  Twin Lakes Brief at 7-8.

		Third, Twin Lakes acknowledges that requiring Aqua to assume responsibility as a receiver on three days is not ideal, but argues that there was nothing in the record to show that Aqua was incapable of assuming such responsibility in that time frame.  According to the Company, the record supported a finding that Aqua was financially and technically capable of assuming receivership control of a small water system, even on short notice.  Moreover, Twin Lakes contends that the OCA did not have the burden under 52 Pa. Code § 3.6(c) to demonstrate that Aqua could take over as receiver on three days’ notice but was only required to show that irreparable injury would occur if the Emergency Petition were not granted.  Twin Lakes Brief at 8-9.
		Fourth, Twin Lakes objects to the ALJ’s disposition because it does not provide certainty that irreparable injury will be avoided.  The Company argues that the potential for irreparable injury, which the OCA demonstrated, will remain, and in support states:

Twin Lakes will remain a small water utility without financial support since Middlesex stopped such support on May 28, 2020, and will be without a source of operations support effective October 1, 2020.  Furthermore, any operational anomaly in the form of a main break, power outage or failure of Well No. 2, which is the sole source of the water supply, could immediately result in a lack of funds available to remediate the emergency, requiring the water system to be shut down in the interest of public health and safety.  This could occur at any time from the present day forward in the absence of any further funding from Middlesex, regardless of whether or not the Service Agreement remains in effect.

Twin Lakes Brief at 9-10.

		Regarding the third element for emergency relief, I&E acknowledges that Twin Lakes has infrastructure problems but states the Company is still capable of providing water service as required under its certificate of public convenience.  I&E contends that Twin Lakes will continue to have the technical, managerial, and financial capability of providing service to its customers.  I&E adds that, with the support of its parent Middlesex, Twin Lakes is more than capable of maintaining the status quo until a Section 529 or abandonment proceeding is concluded and, thus, no irreparable harm will occur if the emergency relief is not granted.  I&E Brief at 9-10.

		In addition, I&E references the testimony of Twin Lakes’ witnesses and notes that a prevailing issue in this case is that Middlesex would like to divest itself from the Company, which is a financially underperforming segment of its overall public utility business.  I&E argues that after listening to the testimony of the Company’s witnesses it is evident that Middlesex is making a purely financial decision.  I&E also states that Twin Lakes has even threatened a bankruptcy filing.  Id. at 10 (citing Tr. at 73-82 and 92-98).  

		Further, I&E emphasizes the testimony of Twin Lakes’ president Mr. Fullager who stated that the decision to cease water service to the Twin Lakes customers would be his and will require a physical act.  I&E notes that Mr. Fullager also testified that performing that physical act would be done with full knowledge that it would result in the cessation of water service to the Twin Lakes customers.  I&E argues that doing so would be a clear violation of the Code.  I&E Brief at 10 (citing Tr. at 104-105).  

[bookmark: _Hlk50987246]		Aqua also argues that the OCA failed to demonstrate that irreparable harm would result if the specific relief sought by the Emergency Petition were not granted.  Here, Aqua notes the testimony of its witness Mr. Steve Clark who testified that Aqua could not conduct the necessary due diligence on three-days’ notice.  As such, Aqua contends that requiring Twin Lakes to continue operating the system with its years of knowledge and experience will cause less harm than requiring Aqua to operate the system without such knowledge.  Additionally, Aqua submits that the OCA has not shown that Middlesex and Twin Lakes are incapable of providing the necessary technical, financial, and legal support to operate the Twin Lakes system.  Rather, Aqua continues, service will only cease because Middlesex has voluntarily attempted to relieve itself of operating and financing Twin Lakes by terminating the Service Agreement.  Aqua Brief at 9.

		Aqua also submits that no evidence was offered to demonstrate that Middlesex is incapable of fulfilling its responsibilities under the Service Agreement and as the owner of Twin Lakes.  Thus, Aqua concludes that the specific relief sought by the OCA is not needed to avoid the alleged harms.  Id. at 10.  
 
		c.	Disposition
		
Upon consideration, we find that the OCA has failed to establish that the requested relief is necessary to prevent irreparable harm.  At this stage of the proceeding, the harm predicted by the OCA and Twin Lakes would depend upon whether the Company actually ceases to provide water service in violation of its certificate of public convenience at some future point.  Such action without Commission approval to abandon service could subject Twin Lakes to civil and criminal penalties pursuant to 66 Pa. C.S. §§ 3301 and 3302 and we decline to speculate whether the Company would affirmatively engage in such behavior.  

Moreover, the predicted harm would appear to be contingent upon Middlesex refusing to provide continued operational support under the Amended Service Agreement after the expiration on October 1, 2020.  As indicated above, we have consolidated the Amended Service Agreement Application proceeding with the Section 529 Proceeding at this docket.  Thus, the Commission pursuant to its authority under Section 508 of the Code will be evaluating the terms to ensure the protection of the public interest. As such, it would be premature to attribute any irreparable harm to the denial of the OCA’s requested relief while the term of the Amended Service Agreement remains active and the terms of the Amended Service Agreement remain under Commission consideration.[footnoteRef:10]    [10:  	We also note that Middlesex appears to have operated and conducted business in Pennsylvania and directly engaged with Pennsylvania public utility customers pursuant to an affiliated interest agreement with its wholly-owned subsidiary which is now under evaluation, nunc pro tunc, in the Amended Service Agreement Application proceeding, now consolidated with this case.  Therefore, a pending issue is Middlesex’s status as an entity which is not incorporated in Pennsylvania or registered as a Pennsylvania business entity and whether it has the unilateral authority to terminate the Amended Service Agreement and potentially harm the public interest.  ] 


Furthermore, we agree with the ALJ that requiring Twin Lakes to continue operating the system with its years of knowledge and experience will cause less harm than requiring Aqua to operate the system without such knowledge on short notice and without conducting appropriate due diligence.  
	
4.	52 Pa. Code § 3.6(b)(4)

a. 	ALJ’s Recommendation

The fourth requirement for obtaining interim emergency relief is a demonstration by a petitioner that the relief requested would not be injurious to the public interest.  52 Pa. Code § 3.6(b)(4).  The ALJ found that, when considering the record evidence, the OCA failed to demonstrate that the relief requested is not injurious to the public interest.  August 2020 Order at 34.  

The ALJ began by noting that regardless of whether the OCA Petition is granted, the public interest will be injured in some manner.  In his rationale, the ALJ first examined the possible injuries to the public interest if Aqua were directed to operate the system on an interim basis.  The ALJ stated that such a ruling would create a precedent that a parent company wishing to divest itself of an unprofitable or troubled system, which is unable to abandon service, could terminate a service agreement and self-impose a deadline by which emergency relief would be needed.  The ALJ explained that such actions would not be reasonable and that the Commission cannot be placed in a similar situation in the future.  Id.  

The ALJ also found possible injury to the public interest if the OCA Petition were granted and Aqua was required to assume unknown risks by taking over a troubled and unfamiliar water system without performing its due diligence.  Under such a scenario, the ALJ reasoned that injury might be realized by Aqua’s shareholders who may suffer financial harm from Aqua operating a troubled water system, even on an interim basis.  Id. at 35.  

In examining the possible injury to the public interest if the OCA Petition were not granted, the ALJ highlighted the possible risk of Twin Lakes’ customers losing access to safe and reliable water service at just and reasonable rates.  Here, the ALJ stated that substantial injury to the public may occur if the Company continues to operate the system, especially during a pandemic.  According to the ALJ, the best interests of the customers affected by the OCA Petition is paramount.  Id.  

The ALJ also acknowledged the public policy of relying on large water companies in Pennsylvania, such as Aqua, to assist customers of smaller companies when such smaller companies can no longer provide such service.  The ALJ asserted that denying the OCA Petition may injure the public interest by contradicting such a precedent of larger companies rescuing smaller ones.  Id.  

Nonetheless, the ALJ concluded that the OCA failed to carry its burden of demonstrating that the relief requested is not injurious to the public.  Id.  

 		b. 	Positions of the Parties

		Regarding the fourth element, the OCA notes the ALJ’s acknowledgement that preventing injury to Twin Lakes’ customers should be paramount.  However, the OCA argues that this principle should outweigh the concerns about injury to an undefined public interest that might occur if utilities were permitted to walk away from their public service obligations.  The OCA recognizes the public interest in not countenancing threats to walk away from such public utility service obligations but submits that addressing such threats should not place the safety of consumers and the public in jeopardy.  According to the OCA, other legal actions and remedies are available to address such public interest concerns and are outside the scope of the Emergency Petition proceeding.  OCA Brief at 3.

		Twin Lakes argues that the OCA has satisfied the plain language of Section 3.6(b)(4) of our Regulations as acknowledged by the ALJ.  Additionally, Twin Lakes objects to the argument that granting the relief will cause parent companies to divest themselves of small water systems. The Company submits that such a concern is baseless because it has not caused a flood of similar petitions over the years.  Moreover, Twin Lakes contends that its situation is different and summarizes the actions it has taken to date.[footnoteRef:11]  According to the Company, “the record and history are clear that Twin Lakes did not seek Commission initiation of a Section 529 proceeding and [the] OCA did not seek an interim emergency order installing Aqua as a receiver of first resort, but on the contrary as an absolute last resort after all other numerous options were exhausted.”  Twin Lakes Brief at 13 (emphasis in original).    [11:  	Twin Lakes states that it has in part: (1) engaged larger Pennsylvania-based water companies to acquire the Company; (2) investigated the possibility of installing individual customer wells; (3) met with Commission staff and the OCA to address the problems on multiple occasions; (4) filed three petitions for rate increases which resulted in rate increases that it deems were inadequate to operate the system at the levels sought by the Commission and the OCA; (5) filed an application to abandon service at Docket No. A-2018-3005590 which was ultimately rejected by the Commission; (6) on June 10, 2020, notified the Commission of the pending termination of the Service Agreement and requested the initiation of a Section 529 proceeding; (7) investigated the possibility of having the nearby public water system serve as a source of water supply; (8) issued an RFP for the operation of the system which resulted in no suitable bids; and (9) filed the instant Section 529 Petition.  Twin Lakes Brief at 11-13.  ] 


Twin Lakes argues that the Commission has repeatedly ignored the Company’s requests for assistance which has resulted in the present request for identifying a system takeover solution.  Twin Lakes Brief at 13-14.

In addition, Twin Lakes asserts that the Commission has previously invoked Section 529(g) of the Code to appoint a receiver early on in a Section 529 investigation.  Id. at 14 (citing Pa. PUC v. Winola Water Company, Docket Nos. P‑2018‑3006216 and C-2018-2644592 (Order entered December 6, 2018) (Winola Water); and In re: The Indian Springs Water Company, Docket No. M-2019-3011972 (Order entered August 8, 2019) (Indian Springs Water)).  The Company argues that the only difference between the present proceeding and the Winola Water and Indian Springs Water cases is that Twin Lakes has a parent company in Middlesex that I&E deems to have the financial and operational capability to support Twin Lakes.  According to Twin Lakes, the General Assembly did not limit Section 529 to only small water utilities without a corporate parent and failure to grant relief here would be discriminatory as applied to the Company.  Twin Lakes Brief at 14-15.  

I&E argues that the fourth element requires a review of both the short-term and long-term consequences.  Here, I&E submits that under the status quo, the burden of running the system will be shared by both Twin Lakes and Middlesex.  If the relief were to be granted, I&E asserts that the only thing being accomplished in the short term would be the shifting of responsibility from one capable utility, Middlesex, to another, most likely Aqua.  I&E contends that such a shift may be injurious to Aqua’s existing customers and thus injurious to the public interest.  I&E Brief at 11.  

Regarding the long-term consequences, I&E argues that granting the petition and allowing one capable public utility to force the Commission to shift the burden to another capable utility by threatening harm to the customers may have unintended consequences in the future.  According to I&E, setting this type of precedent for other utilities to create artificial deadlines may require the Commission to make decisions which are not in the long-term public interest in order to protect threatened customers in the short-term.  Id. at 11-12.  

[bookmark: _Hlk50990617]Aqua also argues that the OCA has failed to demonstrate that its requested relief is not injurious to the public.  Here, Aqua highlights the ALJ’s findings that Aqua would be exposed to unknown risks by taking over a troubled and unfamiliar water system without being able to perform its due diligence.  In support, Aqua asserts that it presented unrebutted testimony pertaining to the normal due diligence review process, the efforts involved in the due diligence process, and the legal obligations and expectations of DEP and the Commission when being appointed as a receiver.  Aqua proffers that presently it would be unreasonable to complete such due diligence in less than ninety days.  Granting the Emergency Petition would afford Aqua no opportunity to conduct such a review before becoming involved in Twin Lakes’ system.  In that scenario, Aqua contends that there would be a substantial risk of Aqua being placed into a position that perpetuates the same mistakes made by the prior ownership.  Aqua Brief at 10-12.

In addition, Aqua submits that it has a responsibility to its shareholders and existing customers to make prudent business decisions and knowingly take on risks.  The OCA’s requested relief would frustrate these responsibilities and would subordinate the independence of Aqua’s management to evaluate the known and unknown risks of the Twin Lakes system prior to becoming responsible for its operation.  Id. at 13.  

Aqua also argues that Twin Lakes and Middlesex have more knowledge of the system and all the associated risks and problems than Aqua does.  According to Aqua, it is not reasonable to substitute the current system operator with another that knows less about the system because such action does nothing to improve the current situation for current customers.  Id.  

Aqua emphasizes that it is willing to participate in the Section 529 process but that the Emergency Petition seeks to implement the ultimate outcome of that position too quickly.  Aqua contends that it simply needs time to conduct its normal due diligence and customer outreach efforts prior to making a recommendation to its management team of whether it will agree to voluntarily act as a receiver for the Twin Lakes system.  Id. at 13-14.[footnoteRef:12]  [12:  	To this end, Aqua submits that it has presented an alternative proposal to allow it time to determine whether it will voluntarily agree to act as a receiver.  Aqua Brief at 9, n.2.  We will address this proposal in the subsequent section of this Opinion and Order.   ] 


In addition, Aqua agrees with the arguments of I&E that allowing a capable owner/parent to walk away from its public utility service obligations under the guise of a Section 529 proceeding could cause unknown consequences and injure the public.  Aqua Brief at 14.  

		c.	Disposition

		Here, we agree with the ALJ that the OCA has failed to meet its burden as to the fourth element for emergency relief.  As noted in our discussion of the prior two elements, we rejected the contentions that the requested relief is necessary to prevent injury and that the need for such relief is immediate.  The continued provision of water service required by Twin Lakes pursuant to its certificate of public convenience along with the anticipated cooperation of its parent Middlesex during the Commission evaluation of the Amended Service Agreement appears to diminish the likelihood that the harms projected by the OCA would actually occur.  

In contrast, granting the requested relief would appear to result in injury to the public interest by prematurely shifting the responsibility of running the system to a public utility, such as Aqua, that has not conducted sufficient due diligence on an unfamiliar water system.  Aqua presented persuasive testimony that such action could harm its shareholders and existing customers.  In addition, Aqua presented sufficient testimony to demonstrate that under the circumstances of the current pandemic it would require a period of approximately ninety days to conduct the appropriate level of due diligence.  Tr. at  115-117, 122-124. 

Accordingly, there is not substantial evidence to satisfy this element for emergency relief. 

5.	Summary of Emergency Relief Elements

	The record evidence in this proceeding demonstrates that all of the elements necessary for granting the interim emergency relief under Section 3.6 of our Regulations have not been satisfied.  Although the OCA has demonstrated that the right to relief is clear, the record evidence does not support a finding that the need for relief is immediate, the injury would be irreparable if relief is not granted, and the relief requested is not injurious to the public interest.  Accordingly, we shall answer the material question in the affirmative.  In doing so, we affirm the injunction prohibiting Twin Lakes from terminating water utility service until otherwise directed by the Commission.  

C.	Aqua Proposal to Act as Receiver

		Aqua asserts that it is willing to participate in the Section 529 Proceeding but that it needs time to conduct normal due diligence and customer outreach efforts before making a recommendation to its management team as to whether it will agree to voluntarily act as a receiver for the Twin Lakes system.  As such Aqua offers the following proposal:

[I]f the ALJ and the Commission determines that an injunction should issue to continue the provision of water service to Twin Lakes’ customers, it should issue a traditional, prohibitive injunction that prohibits Middlesex and Twin Lakes from terminating water service to their customers, subject to the following conditions:
· Middlesex and Twin Lakes are prohibited from terminating service to the customers served by the Twin Lakes system during the pendency of the proceeding at Docket No. P-2020-3020914;
· Middlesex and Twin Lakes are prohibited from terminating the Service Agreement between them until at least January 1, 2021;
· Aqua shall be provided until at least January 1, 2021, to complete normal due diligence and conduct a reasonable investigation of the Twin Lakes system and consider making a recommendation to its management regarding whether Aqua should voluntarily act as a receiver. During this period, Aqua will provide the Commission with regular status reports regarding its due diligence efforts, and Middlesex and Twin Lakes will fully cooperate with Aqua in its investigation of the system;
· On January 4, 2021, Aqua will file a letter with the Commission indicating whether it will agree to voluntarily act as the receiver of the Twin Lakes system during the pendency of the Docket No. P-2020-3020914; and
· The Commission shall stay all proceedings and pending filings associated with Docket No. P-2020-3020914 until January 4, 2021.

Aqua Brief at 9, n.2.

		The OCA acknowledges the benefits of Aqua’s proposal because it would ensure that Twin Lakes’ customers continue to receive water service and would provide Aqua with time to conduct its due diligence prior to takeover.  The OCA contends that:

An order requiring Twin Lakes to continue providing service consistent with the service it was providing under the Service Agreement between Middlesex and Twin Lakes along with an order requiring Aqua to perform a sixty or ninety day due diligence investigation would provide a compromise that would afford Twin Lakes' customers with some level of promise that they will continue to receive water service while the underlying Section 529 proceeding continues in accordance with the schedule ordered by ALJ Cheskis.
		
OCA Brief at 6.  

		However, the OCA proposes the following two additional directives: (1) Twin Lakes and Middlesex shall extend the Service Agreement at least until January 1, 2021; Aqua shall continue to conduct its due diligence over the next sixty to ninety days; and (2) Aqua will be appointed interim receiver as soon as its due diligence is completed.  Further, the OCA submits that while these additional directives are in place, the Section 529 Proceeding should continue in accordance with the established schedule to facilitate a long-term solution through that investigation.  Id. at 7.  

		In light of our determination to institute a Section 529 Proceeding and our decision to consolidate the Amended Service Agreement Application with this proceeding, we shall direct the following:

· Twin Lakes shall continue to provide service consistent with the service it is providing under the Amended Service Agreement.

· Aqua shall be provided up to ninety days, to complete due diligence and conduct a reasonable investigation of the Twin Lakes system. During this period, Aqua will provide the Commission with regular status reports regarding its due diligence efforts, and Middlesex and Twin Lakes will fully cooperate with Aqua in its investigation of the system.

We will not specifically order Middlesex to extend the termination date of the Amended Service Agreement because that issue remains pending in the Section 529 Proceeding.  As noted above, however, the Commission will be evaluating the terms of the Amended Service Agreement pursuant to its authority under Sections 508, 2102 and 2103 of the Code.  During the pendency of this review, we encourage Middlesex to voluntarily extend the termination date until the issuance of a Commission order on the Amended Service Agreement Application.[footnoteRef:13]   [13:  	In the event that Middlesex declines to act in a timely manner on the extension, it is our intention that the presiding officer take all steps necessary to address the matter pursuant to the Commission’s authority under 66 Pa. C.S. § 508.] 


The Commission will defer the decision to appoint Aqua as a receiver until the conclusion of the due diligence period or until notification by Aqua that it will voluntarily act as receiver, whichever occurs earlier.  Moreover, we direct that the Section 529 Proceeding continue as scheduled.  

IV. 	Conclusion

For the reasons set forth above, we conclude that the ALJ correctly determined that the OCA did not meet the requirements set forth in 52 Pa. Code § 3.6(a) and thus did not carry its burden of demonstrating its right to interim emergency relief.  In addition, we shall consolidate the Amended Service Agreement Application proceeding with the Section 529 Proceeding at this docket and direct Aqua to conduct due diligence to determine whether it will voluntarily act as an interim receiver, all consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1.	That the Material Question certified to the Commission on August 28, 2020, by Deputy Chief Administrative Law Judge Joel H. Cheskis, is answered in the affirmative.

2. 	That the Petition for Issuance of an Interim Emergency Order on an Expedited Basis, filed by the Office of Consumer Advocate on August 18, 2020, is denied, consistent with this Opinion and Order.

3.	That Twin Lakes Utilities, Inc., is prohibited from terminating water utility service pursuant to its Commission approved certificate of public convenience until otherwise directed by the Commission.

4.	That Twin Lakes Utilities, Inc., shall continue to provide water utility service to its customers consistent with the Service Agreement between it and Middlesex Water Company, dated December 1, 2009, and the First Amendment to the Service Agreement, dated August 31, 2020, until otherwise directed by the Commission.  

5.	That the Application of Twin Lakes Utilities, Inc. For Commission Approval, Nunc Pro Tunc, of Three Unsecured Revolving Promissory Notes and Service and Service Agreement Between Middlesex Water Company and Twin Lakes Utilities Inc. Pursuant to 66 Pa. C.S. § 2102, and the First Amendment to the Service Agreement, at Docket No. G-2020-3020941, is consolidated with this proceeding.  

[bookmark: _Hlk51068263]6.	That Aqua Pennsylvania, Inc. shall conduct due diligence and a reasonable investigation as to whether it will voluntarily act as receiver of the water service system of Twin Lakes Utilities, Inc., and such investigation shall be completed within ninety (90) days of entry of this Opinion and Order.  During this period, Aqua Pennsylvania, Inc. shall provide the Commission’s Bureau of Technical Utility Services with regular status reports regarding its due diligence efforts, and Middlesex Water Company and Twin Lakes Utilities Inc. shall fully cooperate with Aqua Pennsylvania, Inc.  Upon conclusion of its investigation, but no later than ninety (90) days of entry of this Opinion and Order, Aqua Pennsylvania, Inc. shall provide written notice to the Commission as to whether it will voluntarily act as receiver of the Twin Lakes Utilities, Inc. system.   

7.	That this matter is returned to the Office of Administrative Law Judge for such proceedings consistent with this Opinion and Order.

8.	That a copy of this Opinion and Order shall be provided to the Bureau of Technical Utility Services. 

[image: ]BY THE COMMISSION,




Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  September 22, 2020

[bookmark: _GoBack]ORDER ENTERED:  September 22, 2020
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