BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



James Regan						:
							:
	v.						:		C-2020-3021136
							:
Suez Water Pennsylvania, Inc.				:



ORDER
DENYING  MOTION FOR SUMMARY JUDGMENT


On August 3, 2020, James Regan filed a formal complaint with the Pennsylvania Public Utility Commission (Commission) against Overbrook Water Company (Overbrook), docket number C-2020-3021136.  The reference to Overbrook Water Company on the formal complaint was crossed out and Suez Water Pennsylvania (Suez) was indicated as the respondent utility company.  In the complaint, Mr. Regan averred that he is having a reliability, safety or quality problem with his utility service because his “water filter turns black in a matter of 3 days.  It is full of rust.”  Mr. Regan also averred that he has been having this problem for years and that his water pressure fluctuates and becomes extremely low at times.  Mr. Regan then also provided a chronology of problems involving boiled water advisories and other issues that occurred in December 2018, February 2019, March 2019 and May 2019.  For relief, Mr. Regan stated that he “would like clean, drinkable water with adequate pressure.”  

On August 25, 2020, Suez filed an answer to the formal complaint.  In its answer, Suez argued that Mr. Regan is not a Suez customer.  Suez noted that it and Overbrook “are parties to an agreement of sale whereby Suez will purchase the Overbrook water system” but closing has not occurred.  Suez added that it is not responsible for the alleged service deficiencies that Mr. Regan has had in the past and that, therefore, the complaint should be dismissed.

On August 25, 2020, Suez filed a motion for summary judgment in response to Mr. Regan’s complaint.  In its motion, which was accompanied by a notice to plead, Suez averred that the complaint should be dismissed because Mr. Regan complains about boil water advisories in 2018 and 2019 and Suez is not responsible for the alleged service deficiencies.  Suez added that Mr. Regan is not a Suez customer, reiterating that Suez and Overbrook are parties to an agreement of sale whereby Suez will purchase the Overbrook system but that closing has not yet occurred.  Suez argued that Mr. Regan’s complaint should be dismissed.

On August 27, 2020, Mr. Regan filed a document entitled “Additional Info” wherein he included several pictures of his water filter.

On September 18, 2020, the Commission issued a motion judge assignment notice assigning me as the presiding officer responsible for resolving any issues which may arise during the preliminary phase of the proceeding.

Suez’s motion for summary judgment is ready for disposition.  For the following reasons, the motion will be denied and the complaint will proceed to a hearing.

The Commission’s Rules of Administrative Practice and Procedure, 52 Pa. Code Chapters 1, 3 and 5, provide for the filing of motions for summary judgment.  In particular, Section 5.102 of the Commission’s Rules provides in relevant part:

§ 5.102 Motions for summary judgment and judgment on the pleadings.

(a) Generally.  After the pleadings are closed, but within a time so that the hearing is not delayed, a party may move for judgment on the pleadings or summary judgment.  A motion must contain a notice which states that an answer or other responsive pleading shall be filed within 20 days of service of the motion.

* * *

(d) 	Decisions on Motions.

(1) Standard for grant or denial on all counts.  The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate.  The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.

(2)  	Standard for grant or denial in part.  The presiding officer may grant a partial summary judgment if the pleadings, depositions, answers to interrogatories and admissions, together with the affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law on one or more but not all outstanding issues.

52 Pa.Code § 5.102(a), (d)(1) and (d)(2).  When disposing of a motion for summary judgment, the record must be examined in the light most favorable to the nonmoving party.  First Mortgage Co. of Pennsylvania v. McCall, 313 Pa. Superior Ct. 54, 56, 459 A.2d 406, 408 (1983).  To avoid the motion for summary judgment, the nonmoving party must set forth facts showing that there is a genuine issue for trial.  Id. at 58-59.

In this case, Mr. Regan averred in his complaint that he is having a reliability, safety or quality problem with his utility service because his water turns black in a matter of three days and his water pressure fluctuates.  Mr. Regan also provided several instances of when a boiled water advisory has been issued or he experienced low water pressure.  As a result, when viewing the averments made in the complaint in the light most favorable to Mr. Regan, there are genuine issues of material fact and it is not clear that Suez is entitled to judgment as a matter of law.  Mr. Regan has averred genuine issues of material fact that warrant a hearing and not denying his complaint on a preliminary basis.

In particular, Suez does not argue in its motion that the Commission does not have jurisdiction over the specific averments Mr. Regan made in his complaint – low water pressure, boiled water advisories and dirty water.  In fact, Section 65.6 of the Commission’s regulations, for example, governs the pressure that water utilities such as Suez must provide their water.  Mr. Regan has averred in his complaint issues over which the Commission has jurisdiction.  Instead, Suez’s argument essentially is that Mr. Regan’s complaint should be dismissed because Suez did not own Overbrook at the time the incidents Mr. Regan complains of occurred.  As Suez stated in its motion, Suez and Overbrook are parties to an agreement of sale whereby Suez will purchase the Overbrook system but that closing has not yet occurred. 

As noted above, Mr. Regan first listed Overbrook as the respondent when he filed his complaint.  Overbrook was then crossed out and Suez was identified as the respondent.  It is unclear why this occurred or who did it.  However, when examining the averments in the complaint in the light most favorable to Mr. Regan it is clear that Mr. Regan has set forth facts showing that there is a genuine issue for trial – namely, whether the water service he is provided has been provided in accordance with the Commission’s orders and regulations.  Whether Suez or Overbrook is the proper respondent does not alleviate the fact that Mr. Regan has averred a genuine issue of fact that warrants a hearing.  The question remains as to who the appropriate respondent should be.  Suez has noted that it has entered into an agreement of sale to purchase Overbrook but that the sale is not yet final.  To the extent that the sale is not yet final, the appropriate step for Suez to take is to have Overbrook joined in this proceeding as an indispensable party.  Mr. Regan should not have his complaint dismissed on a preliminary basis, however, because the agreement of sale, which has already been approved by the Commission, has not yet been closed.  

As a result, when accepting as true all well pleaded facts, as well as every reasonable inference from those facts, and viewing the complaint in the light most favorable to Mr. Regan, it is not clear that Mr. Regan’s complaint should be dismissed because there is no genuine issue of material fact that warrants a hearing.  When viewing the complaint in the light most favorable to Mr. Regan, it appears that his complaint raises issues over which the Commission has jurisdiction and warrants a hearing.  Those issues include, among other things, whether Mr. Regan is being provided adequate water pressure consistent with the Public Utility Code.  Suez’s arguments to the contrary will be rejected.  It is not clear that Mr. Regan would not be entitled to relief under any circumstances as a matter of law with regard to that issue.  The complaint, therefore, should not be dismissed on a preliminary basis but Mr. Regan should have the opportunity to have his complaint heard at a hearing.  
	
		Mr. Regan is advised, however, that to sustain his burden of proof at hearing, he must demonstrate by a preponderance of the evidence that Suez or Overbrook has violated the Public Utility Code, a Commission order or regulation or a Commission-approved Company tariff with regard to the service provided to him.  In addition, all orders of the Commission must be supported by substantial evidence.  This is a different standard than that used in addressing Suez’s motion for summary judgment. 

ORDER


		THEREFORE,

		IT IS ORDERED:
	
1. That the motion for summary judgment filed by Suez Water Pennsylvania Inc. on August 25, 2020 at docket number C-2020-3021136 is hereby denied.

2. That the complaint filed by James Regan on August 3, 2020, at docket number C-2020-3021136 shall proceed to a hearing.

3. That the parties are encouraged to pursue settlement discussions.


Date:	September 22, 2020			/s/			
		Joel H. Cheskis
		Deputy Chief Administrative Law Judge
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a chronology of problems involv


ing boiled water advisories and other issues


 


that occurred


 


in 


December 2018, February 2019, March 2019 and May 2019.  For relief, Mr. Regan stated that he 


“would like clean, drinkable water with adequate pressure.”  


 


 


On August 25, 2020, Suez filed an answ


er to the formal complaint.  


In its answer, 
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