BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Jeannette Pavlick and	Craig Pavlick			:		
							:
[bookmark: _Hlk51853155]	v.						:		C-2018-3002723									:
West Penn Power Company				:



[bookmark: _Hlk51853114]INTERIM ORDER
DENYING COMPLAINANTS’ REQUEST
FOR RECONSIDERATION OF DENIAL OF CONTINUANCE REQUEST

		A telephonic hearing in this case is scheduled for September 29, 2020.

		On September 16, 2020, Jeannette and Craig Pavlick (Complainants) provided the undersigned presiding officer with a letter requesting a continuance of the September 29, 2020 evidentiary hearing until the Pennsylvania Public Utility Commission’s (Commission) offices reopen, so that the Complainants could review the transcript from the prehearing conference that was held on June 25, 2019.

On September 21, 2020, West Penn Power Company (Respondent) provided the undersigned presiding officer with a letter requesting that Complainants’ request for continuance be denied.  Respondent noted that this case began over two years ago on June 14, 2018, when Respondent was served with the Complainants’ Formal Complaint.  Respondent further noted that the prehearing conference took place nearly 15 months ago on June 25, 2019, and that no testimony or exhibits were admitted at the prehearing conference.  Respondent explained that, to the extent Complainants wish to review the prehearing conference transcript, they can purchase a copy from the court reporting service, which was fully explained to the Parties at the prehearing conference. 

As Respondent explained, the Commission’s offices only closed in March of 2020 due to the outbreak of COVID-19.  Nothing prevented the Complainants from accessing the Commission’s offices to review the prehearing conference transcript in the several months between the June 25, 2019 prehearing conference and the closure of the Commission’s offices on March 16, 2020.

In addition, Respondent stated that Complainants and Respondent contributed to the selection of September 29, 2020, as the date for the evidentiary hearing. 

On September 21, 2020, an interim order was entered denying the request from Complainants to continue the hearing in this case scheduled for September 29, 2020.  In addition, the Parties were directed to fully and timely participate in the evidentiary hearing in this proceeding, as scheduled for September 29, 2020.

[bookmark: _Hlk10727748]		On September 22, 2020, Complainants provided the undersigned presiding officer with a letter directed to the Commission Secretary objecting to the interim order denying Complainants’ request for a continuance entered on September 21, 2020.  Complainants requested an extension until after the Commission offices open in order to review the prehearing conference transcript, as Complainants indicated they could not recall all that was said and done at the conference.

		Complainants assert that they need to review the prehearing conference transcript as they do not recall all that was said and done during that proceeding, in order to proceed with the evidentiary hearing.

           The prehearing conference was convened as scheduled on June 25, 2019.  Both Complainants and counsel for Respondent participated at the conference.  The participants were advised that they were not permitted to record the prehearing conference proceeding, however, in the event that anyone wanted to view the transcript, they could view it by making arrangements with my office; that they could purchase it directly from Sargent's Court Reporting Service and if anyone needed their telephone number, they could contact my office and speak to my legal assistant; and if they did not have my office number, to let me know I would make certain that they obtained it before we ended the prehearing conference.

           The participants were advised that we would be addressing a litigation schedule,  the issues raised in the pleadings in this matter, the issues raised in the status report filed by Respondent on April 19th, 2019, the outstanding motions to dismiss filed by Complainants and by Respondent, any questions from the parties, and any outstanding matters. The Parties were advised that we were going to attempt to clarify any issues so that we may proceed either to address any dispositive motions that were filed or to address the need for an evidentiary hearing in this case.

            I explained that the prehearing conference was not a required proceeding, but was scheduled to help the parties to more fully understanding the proceeding, to more fully understand how the process works, and to assist the parties so that they could participate fully in the litigation and hearing process, and so the participants could comply with the Public Utility Code and the other applicable laws as they relate to the proceeding.

            I also provided the participants with an overview of how the litigation process works to attempt to ensure that all parties were given a fully and fair opportunity to present their cases.  I explained that the proceeding began with the filing of a formal complaint, that the parties file various pleadings including an Answer in New Matter, where the company would raise any affirmative defenses and answer the claims that are set forth in the formal complaint filed by the Complainants.  I explained that other pleadings may be filed, and I explained the discovery process, where the parties request and exchange information typically in the form of written questions, called Interrogatories and written requests for the production of documents and other things.

            I also explained the use of a litigation schedule, which sets forth some deadlines for the parties to follow, so that the case can progress at a reasonable and fair speed and manner so that the parties can simply prepare their cases, and for both sides to exchange information and so that we can address hearing dates in order to conduct an evidentiary hearing in the event that an evidentiary hearing was needed in this case.

            In addition, I advised the participants that the Commission encourages settlements in these cases and I encouraged the parties to talk to determine if the parties may be able to reach a resolution by way of a settlement or by defining or resolving various issues or matters as the litigation progressed.

            At the prehearing conference, the parties were provided with an overview of an in-person hearing and a telephonic hearing.  I explained that, at the hearing, the Complainants present their case first because the Complainants have the burden of proof, and that Complainants have the burden to show that the Company has violated some law or rule or regulation or Order of the Commission or approved tariff provision and that the Complainants are entitled to some type of relief that the Commission may provide.  

 		I explained that, if the Complainants provide witnesses, including testimony from the Complainants, the Company has the right to question or cross examine the Complainant's witnesses, and that the Company also could object to any evidence, including documents or other written materials or other materials that the Complainants may offer, but the Complainants have the right to offer that, and I would make a ruling on any objection and we would proceed accordingly.

 	I also stressed that, in almost every instance, I can only consider evidence that has been presented at the hearing and admitted into evidence at the hearing, and stressed that the only evidence that I am able to consider is evidence agreed upon by the parties by way of a stipulation and agreement or evidence offered at the hearing and admitted by me into the evidentiary record.

I explained to the parties that after the Complainants put on their evidence, the Company would have an opportunity, if they would so choose, to present witnesses and evidence at the hearing.  I explained that the Company may call witnesses and offer evidence and documents and that the Complainants have the same rights as the Company to object to such witnesses or evidence and to cross-examine the Company witnesses.

In addition, I provided a detailed explanation with regard to the presentation of the cases and evidence by the parties and explained that once all of the evidence is admitted into the record, the parties would have an opportunity to talk about the law and to argue their interpretation of the law.  We also discussed the filing of briefs and I advised the parties that I would do my best to accommodate the wishes of the parties given their particular circumstances. 
I also advised the Parties that after hearing their arguments or briefs, I would issue a written initial decision that would be presented to the parties from the Commission Secretary along with a letter advising the parties of their right to timely file exceptions to that decision.

During the prehearing conference, we also addressed the status report filed by the Company on April 19, 2019.  Respondent indicated that discovery was initiated on September 14th, 2018 and that Complainants had not responded to the discovery requests.  The Company filed a motion to compel to order the Complainants to answer those discovery requests, that was granted by order entered November 28th, 2018, setting a deadline of December 14th, 2018 for the Complainants to comply.  Subsequently, an extension was granted giving the Complainants additional time until January 17th to respond.  The parties discussed discovery and outstanding discovery requests at length and also discussed the litigation schedule entered in this case.

There was also a discussion regarding Complainants request that the case be dismissed and that a ruling be made in their favor, dated April 25, 2019 and the Company’s motion to dismiss dated March 6, 2019.  Ms. Pavlick indicated she was not able to argue Complainants motion dated April 25, 2019.  Accordingly, I advised the parties that I would read the motion and make my ruling.  Ms. Pavlick objected to not being able to argue her motion at another time.  Subsequently, Ms. Pavlick requested that a ruling be made on Complainants motion and Respondent requested that the motion be denied.

I also explained to the Parties that there was an outstanding motion to dismiss by the Company and that I had previously issued an interim order granting Respondents motion to compel.  Complainants stated that they answered all of the discovery requests and served them by mail however Respondent indicated they did not receive the responses prior to the date of the prehearing conference.  I advised the parties that if Complainants’ discovery responses were compliant with my order granting the motion to compel, there would no need for any further order with regard to outstanding discovery propounded by Respondent.  Prior to concluding the conference, counsel for Respondent stated that she made an additional inquiry with her office during the conference and that Respondent had received Complainants discovery responses.  Counsel for Respondent noted that the discovery responses indicated that  Complainants did not believe that the requested information was relevant to the case or that they were not prepared to answer any of those questions.  Counsel for Respondent stated that the Company would be filing an amended motion to dismiss Complainants complaint.

Respondent also stated that Complainants served untimely discovery requests on Respondent dated May 28, 2019 and responses were not provided by Respondent as the Interim Order setting a procedural schedule required that the parties conclude discovery on or before April 5, 2019.

Respondent also indicated that Complainants did not identify expert witnesses to the Company and did not serve any discovery requests to the Company during the period of time that discovery was open pursuant to the litigation schedule.  Ms. Pavlick stated that Complainants reserved the right to submit witnesses and did not understand that they needed to make their witnesses known before the date of the conference.  She also stated that Complainants were not aware of the discovery deadline cited by counsel for Respondent.

Although the deadline for Complainants to identify their witnesses, as set forth in the order establishing the litigation schedule had passed, I asked Complainants if they had any witnesses that they were able to identify as fact or expert witnesses and that they intended to call at the hearing in this case.  Ms. Pavlick stated that they had people in mind, but Complainants did not have names to provide.

Under the circumstances, I advised the parties that Complainants motion to dismiss dated April 25, 2019 was denied and that after receiving the amended motion to dismiss from the Company, and any timely response from Complainants, I would subsequently consider the Company’s amended motion to dismiss.

As explained above, my review of the litigation and hearing process, and the outstanding issues that were addressed, was clear and I spent considerable time at the prehearing conference, which lasted approximately two hours, carefully explaining the process, permitting the parties to address issues and ask questions, and to explain their positions regarding any outstanding issues or matters of interest to the parties.  In addition, I clearly explained the process by which the parties could obtain a copy of the transcript or view the transcript of the June 25, 2019 prehearing conference.  No argument was advanced by either party that any request was made to view the transcript prior or subsequent to the Commission offices closing on March 16, 2020 until Complainants request for a continuance in September of 2020, after the hearing in this case was scheduled for a date accepted by the parties.  In addition, Complainants have not established that good cause exists to delay the hearing scheduled for September 29, 2020 to permit them to review the prehearing conference transcript at this late date, in order to prepare for the hearing in this proceeding.

Complainants letter dated September 22, 2020, is being treated as a request for reconsideration of the  interim order denying Complainants’ request for a continuance entered on September 21, 2020.  

		Under the circumstances, the following order will be entered.







THEREFORE,

IT IS ORDERED:

1. That the  Complainants request for reconsideration of the  interim order denying Complainants’ request for a continuance entered on September 21, 2020, is denied.

2. That the Parties shall fully and timely participate in the evidentiary hearing in this proceeding, as scheduled for September 29, 2020.

3. That the failure of Complainants to timely attend and participate at the hearing scheduled for September 29, 2020 will result in the dismissal of their Complaint and the failure of Respondent to timely attend and to participate at the scheduled hearing will result in the dismissal of the defenses raised by Respondent in this proceeding.


Date:  September 24, 2020							/s/			
								Jeffrey A. Watson
								Administrative Law Judge
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