BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Petition of Twin Lakes Utilities, Inc. for a		:
Commission Order Authorizing the Acquisition of	:		P-2020-3020914
Twin Lakes Utilities, Inc. by a Capable Public		:
Utility Pursuant to 66 Pa.C.S. § 529			:



THIRD SCHEDULING ORDER


On July 16, 2020, Twin Lakes Utilities, Inc. (Twin Lakes) filed with the Pennsylvania Public Utility Commission a petition for a Commission Order authorizing the acquisition of Twin Lakes pursuant to 66 Pa.C.S. § 529 by a capable utility (petition) as that term is defined by statute.  Twin Lakes stated that it is a wholly owned subsidiary of Middlesex Water Company (Middlesex), a New Jersey Corporation.  Middlesex provides operations support to Twin Lakes through a Service Agreement dated December 1, 2009.  On June 1, 2020, Middlesex issued a letter notice of termination of the Service Agreement advising that the termination would become effective on September 1, 2020.  Twin Lakes requested that the Commission grant its requested relief at either its August 6, 2020 or August 27, 2020 public meeting.

In light of Twin Lake’s request for expedited treatment of the petition, an informal, off-the-record conference call was held on July 22, 2020 with interested parties and the presiding officer.  During that call, however, it became clear that a formal prehearing conference would be necessary.  As a result, by Hearing Notice dated July 23, 2020, the Commission scheduled an Initial Call-in Telephonic Pre-Hearing Conference for this matter for Monday, July 27, 2020 at 2:00 p.m. and formally assigned me as the presiding officer.

The prehearing conference convened on July 27, 2020, as scheduled.  John Gallagher, Esquire, appeared on behalf of Twin Lakes; Christine Hoover, Esquire, appeared on behalf of the Office of Consumer Advocate (OCA); Scott Granger, Esquire, appeared on behalf of the Commission’s Bureau of Investigation and Enforcement (I&E); and Eric Bartolacci, was present on behalf of the Department of Environmental Protection (DEP).

A lengthy discussion was held regarding how to accommodate Twin Lakes’ request in its petition for the Commission to act in this matter at either its August 6, 2020 or August 27, 2020 public meeting in light of the assertion in the petition that Middlesex will no longer provide operational support to Twin Lakes after September 1, 2020.  Twin Lakes indicated that the company issued a request for proposal (RFP) for proposals from third parties to operate the system beginning September 1, 2020 and that such proposals are due by August 14, 2020.  Additional procedural issues were also discussed, including what would happen if no viable proposals were received by the August 14, 2020 deadline.

As a result, I informed the parties that I would issue a scheduling order establishing a schedule to litigate the petition in the event that a viable proposal was not received by August 14, 2020 in response to the RFP, although it would not be possible for the schedule to accommodate the request for the Commission to act on the petition at either its August 6, 2020 or August 27, 2020 public meeting given the short time period.  Given the various competing interests present in this case, the parties were advised that, to the extent they disagreed with how this proceeding would proceed as detailed in this scheduling order, including but not limited to the inability to conduct this proceeding in the expedited manner originally requested by Twin Lakes, they were free to file a petition for interlocutory review.  A scheduling order was issued on July 28, 2020 setting forth a litigation schedule and the parties were reminded that Commission policy promotes settlements.

On August 18, 2020, however, the OCA filed a petition for issuance of an interim emergency order on an expedited basis.  In the petition, the OCA argued that the Commission should appoint a receiver pursuant to Section 529 if Twin Lakes is unable to secure a new system operator by the September 1, 2020 deadline.  The OCA noted that no qualified proposals were received in response to Twin Lakes’ request for proposal but that Twin Lakes has an ongoing obligation pursuant to its certificate of public convenience to provide service to its customers until the resolution of the Section 529 proceeding or the Commission otherwise approves an abandonment of service.  The OCA added that due to the imminent cessation of water service by Twin Lakes, the OCA requested that a receiver be appointed to ensure that Twin Lakes’ customers continue to receive water service and to ensure that Twin Lakes does not cease providing water service to its customers on September 1, 2020.  The OCA further averred that all elements of the relevant Commission regulations regarding interim emergency relief have been met and that Aqua Pennsylvania, Inc. (Aqua) should be directed to act as a receiver to operate Twin Lakes until the resolution of the Section 529 proceeding.  The OCA requested expedited treatment of its petition for issuance of an interim emergency order to permit the receiver to have time to work with Twin Lakes before the September 1, 2020 deadline.

In addition, on August 19, 2020, I&E filed a petition for interlocutory review and order regarding the July 28, 2020 scheduling order.  In its petition, I&E asked the Commission to answer:  Should the Commission permit a certificated small water or wastewater public utility to proceed by its own petition pursuant to 66 Pa.C.S. § 529 of the Public Utility Code.  I&E’s suggested answer was “no.” 

On August 28, 2020, an order denying the OCA’s petition for emergency order was issued.  The order directed Twin Lakes to continue to provide service to its customers consistent with its certificate of public convenience until given an opportunity to abandon service by the Commission.  The order also certified a material question to the Commission regarding whether the Commission should order Aqua to act as a receiver to operate Twin Lakes until the resolution of Twin Lakes’ petition filed July 16, 2020 is resolved.

On September 1, 2020, Twin Lakes filed an application for Commission approval, nunc pro tunc, of the first amendment to the service agreement between Middlesex Water Company and Twin Lakes Utility, Inc. pursuant to Section 2102 of the Public Utility Code.  The application was docketed at G-2020-3020941.  Through the filing, Twin Lakes sought to extend the service agreement with Middlesex to October 1, 2020.

On September 17, 2020, the Commission entered an order answering I&E’s question of whether the Commission should permit a certificated small water or wastewater public utility to proceed by its own petition pursuant to Section 529 of the Public Utility Code.  In doing so, the Commission instituted a Section 529 investigation to determine whether it should order a capable public utility to acquire Twin Lakes consistent with the order.  The Commission also directed I&E to participate in the investigation and returned the matter to the Office of Administrative Law Judge for further proceedings as may be necessary.  The Commission provided additional insight as to the conduct of the proceeding.

By Opinion and Order entered September 22, 2020, the Commission affirmed the denial of the OCA’s August 18, 2020 petition for issuance of an emergency order and directed that Twin Lakes is prohibited from terminating water utility service pursuant to its Commission approved certificate of public convenience until otherwise directed by the Commission.  The Commission directed that the filing of Twin Lakes seeking to amend its service agreement with Middlesex be consolidated with this proceeding.  The order also directed that Aqua conduct its due diligence and a reasonable investigation within 90 days as to whether it will voluntarily act as a receiver of the Twin Lakes water system and inform the Commission as to whether it will voluntarily act as a receiver of the Twin Lakes system.

 As a result, an additional further prehearing conference was held on October 2, 2020.  In attendance were Christine Hoover, Esquire, on behalf of the OCA; Scott Granger, Esquire, on behalf of I&E; and, Alexander Stahl, Esquire, and Michael Hassell, Esquire, on behalf of Aqua; Jay Kooper, Esquire on behalf of Twin Lakes; and Sean Kemether from the Sagamore Estates Property Owners Association.  The parties discussed further litigation of this matter in light of the Commission’s orders entered on September 17, 2020 and September 22, 2020 and the passage of the deadline for petitions to intervene of October 1, 2020.  This third scheduling order is being issued to memorialize the matters agreed to during the additional further prehearing conference held on October 2, 2020.

With regard to the passage of the deadline for the filing of petitions to intervene, it was noted that, although Pennsylvania American Water Company, Suez Water Inc. and Milford Water Authority were served notice of the October 1, 2020 deadline to intervene, no petitions to intervene were received.  John Klemeyer, Esquire, however, entered an appearance on behalf of Milford Water Authority on September 18, 2020.  As a result, a discussion was held regarding whether any capable public utility should be joined to this case as an indispensable party.  No resolution to that issue was achieved and it was agreed that no decision with regard to that issue would be made at that time.  To the extent a party sought to join a capable public utility as an indispensable party they could file a motion to do so.

Second, a discussion was held regarding the formal consolidation of Twin Lakes’ September 1, 2020 application for Commission approval, nunc pro tunc, of the first amendment to the service agreement between Middlesex Water Company and Twin Lakes Utility, Inc. pursuant to Section 2102 of the Public Utility Code.  This docket and related filings at dockets G-2020-3021018, G-2020-3021021 and G-2020-3021024 were formally consolidated with this matter and the parties were directed to address any issues in those filings in this proceeding.

Third, a discussion was held regarding the schedule proposed by the OCA for litigating this matter.  The OCA had previously circulated the following schedule:

	All parties’ Direct Testimony
	November 17, 2020

	All parties’ Rebuttal Testimony
	December 9, 2020

	All parties’ Surrebuttal Testimony
	December 22, 2020

	Hearings (in Harrisburg)
	January 5 and 6, 2021



As no party objected to this schedule during the further prehearing conference, it will be adopted for purposes of this proceeding.  Service of testimony via email only by 4:30 on the date due is acceptable in light of the pandemic.  A schedule for the submission of briefs will be addressed at the hearing.  All other aspects of the scheduling order issued on July 28, 2020 remain in effect.  The parties were reminded that the parameters for litigating this case were outlined in the Commission’s orders entered September 17, 2020 and September 22, 2020 and will be followed.

	Finally, the OCA also proposed modifications to the Commission’s discovery regulations.  Those modifications are as follows:

· Objections to discovery are due in 5 days, rather than 10 days;
· Responses to discovery are due in 10 days, rather than 20 days;
· Requests for admissions are deemed admitted unless answered in 10 days; and
· Answers to on-the-record data requests are due in 7 days, rather than 10 days.

As there were no objections to these modifications, they will be adopted for purposes of litigating this proceeding.  The parties are directed to attempt to resolve any discovery disputes amongst themselves before seeking the intervention of the presiding officer.

Finally, the parties are reminded that Commission policy promotes settlements.  52 Pa. Code §5.231(a).  The parties are encouraged to commence settlement discussions as early as possible.  Even if the parties are unable to settle this case, they may still resolve some of the questions or issues during their discussions.  If the parties reach an agreement on all issues, a formal hearing will not be necessary and the scheduled hearing will be cancelled. 

ORDER


THEREFORE,

IT IS ORDERED:

1. That the following dockets are formally consolidated with this matter for purposes of hearing and decision:  G-2020-3020941, G-2020-3021018, G-2020-3021021 and G-2020-3021024.

2. That the following schedule is adopted for this proceeding:

	All parties’ Direct Testimony
	November 17, 2020

	All parties’ Rebuttal Testimony
	December 9, 2020

	All parties’ Surrebuttal Testimony
	December 22, 2020

	Hearings (in Harrisburg)
	January 5 and 6, 2021




3. That the Commission’s discovery regulations are modified as discussed above.

4. That all other aspects of the scheduling order dated July 28, 2020 remain in effect where applicable.

5. That the parties are encouraged to engage in settlement discussions.


Date:	October 5, 2020	___________/s/___________________
			Joel H. Cheskis
		Deputy Chief Administrative Law Judge
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