BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Application of Suvon LLC, d/b/a FirstEnergy		:
Advisors, for Approval to Offer, Render, Furnish	:		A-2020-3020377
Or Supply Electricity or Electric Generation		:
Services as a Markter/Broker in the			:
Commonwealth of Pennsylvania			:



ORDER
GRANTING MOTION FOR PROTECTIVE ORDER


On May 21, 2020, Suvon LLC, d/b/a FirstEnergy Advisors (Suvon) filed with the Pennsylvania Public Utility Commission (Commission) an application for approval to offer, render, furnish or supply electricity or electric generation services as broker/marketer to the public in the Commonwealth of Pennsylvania (application).  The application was docketed by the Commission at A-2020-3020377.  In its application, Suvon stated, among other things, that it will help customers of all classes evaluate their energy needs and facilitate the selection of a retail supplier.  Suvon added that it will serve as a consultant to customers by gathering data, interfacing with retail suppliers and helping customers review their options.  Suvon also added that it will advise on market trends, price and risk associated with various options, energy efficiency opportunities, understanding utility tariffs and help coordinate the contract renewal process.  Suvon provided extensive detail regarding the service it seeks to supply and attached multiple documents to its application.

Of note, Suvon identified multiple newspapers of general circulation in which it published notice of the filing of the application.  On June 10, 2020, Suvon provided proof of publication to these various newspapers of general circulation.

On August 4, 2020, the Retail Energy Supply Association (RESA) filed a protest nunc pro tunc in response to the application filed by Suvon.  In its protest, RESA averred, among other things, that Suvon lacks the technical fitness to maintain Commission consumer protection and competitive market safeguards and lacks the financial fitness to function without unjust subsidization from its parent FirstEnergy Corporation.  RESA requested that the proposed application be denied.  RESA added that it only became aware of Suvon’s application on or about July 30, 2020 and requested that the Commission allow the consideration of this protest nunc pro tunc to “address the important consumer protection and competitive safeguard concerns raised in this protest.”

On August 10, 2020, Suvon filed a motion to dismiss the protest filed by RESA.  In its motion, Suvon argued that RESA had constructive notice of Suvon’s application for a license to be an electric generation supplier as a broker/marketer based on the legal advertisements published in seven newspapers throughout the Commonwealth but that RESA’s protested filed on August 4, 2020 was fifty (50) days after the protest deadline.  Suvon requested that the Commission expeditiously dismiss the late protest.  On August 20, 2020, RESA filed an answer to Suvon’s motion to dismiss.  In its answer, RESA argued that “In the current era of the COVID-19 pandemic, when most employees of RESA’s members are under travel restrictions or even have offices located out of state, the idea that publication in a handful of newspapers is sufficient notice to RESA’s members flouts logic and is against the public policy of the protest process.”

On September 1, 2020, the Commission issued a hearing notice setting an initial call-in telephonic hearing for this matter for Tuesday, October 13, 2020 and assigning me as the presiding officer.

By order dated September 10, 2020, Suvon’s motion to dismiss RESA’s protest was denied.

On September 24, 2020, Suvon filed a motion for a protective order.  In its motion, Suvon stated that the parties are engaging in discovery and expect to continue to do so.  Suvon added that proprietary information may be presented or requested during the course of this proceeding which justifies the issuance of a protective order, including information that is customarily treated as sensitive, proprietary or confidential.  Suvon stated that these considerations constitute cause for the restrictions specified in Section 5.365 of the Commission’s regulations.  Suvon claimed that limitation of the disclosure of proprietary information will not prejudice the rights of the participants, nor will such limitations frustrate the prompt and fair resolution of this proceeding, noting that the proposed protective order balances the interests of the parties, the public and the Commission.  Suvon concluded that it has provided RESA a copy of the proposed protective order and RESA indicated it does not oppose the motion.

Suvon’s motion was granted informally via email on October 2, 2020.  The purpose of this order is to formally grant the petition for a protective order that was filed by Suvon on September 24, 2020.

The Commission’s Rules of Practice and Procedure permit the Commission to issue protective orders limiting the availability of certain proprietary or confidential information. 52 Pa. Code §§ 5.362 and 5.365.  The party seeking the protective order has the burden to establish that the potential harm to the party of providing the information would be substantial and the harm to the party if the information is disclosed without restriction outweighs the public’s interest in free and open access to the administrative hearing process.  Petition for Protective order of GTE North Inc., 1996 Pa PUC LEXIS 95, Docket No. G-00940402, Order (entered August 8, 1996); ITT Communications Services’ Petition for a Protective Order, 1991 Pa PUC LEXIS 193, Docket No. R-912017, Order (entered November 5, 1991).  If that burden is satisfied, the least restrictive means of limitation which will provide the necessary protection from disclosure will be applied.  52 Pa. Code § 5.365(a).

In considering whether to issue a protective order, the Commission, pursuant to Section 5.365(a), should consider the following factors:
[bookmark: 5.423.](1)  The extent to which the disclosure would cause unfair economic or competitive damage. 
(2)  The extent to which the information is known by others and used in similar activities. 
(3)  The worth or value of the information to the party and to the party’s competitors. 
(4)  The degree of difficulty and cost of developing the information. 
(5)  Other statutes or regulations dealing specifically with disclosure of the information. 

52 Pa. Code § 5.365(a).  The Commission’s regulations further provide detail regarding restrictions placed on the proprietary material, access to proprietary material by representatives of parties, special restrictions and the return of proprietary information at the conclusion of the proceeding.  52 Pa. Code §§ 5.365(c)-(g).

Section 5.365, however, must be balanced against Commission regulations that also provide that the Commission’s records, including the record of this proceeding, may be accessed by the public pursuant to 52 Pa. Code §§ 1.71-1.77.  In particular, Section 1.71 of the Commission’s regulations provides: “The Commission’s record maintenance system is intended to provide for the greatest degree of public access to Commission documents that is consistent with the exercise of the functions of the Commission under the act and other applicable laws.”  52 Pa. Code § 1.71.  In addition, the interests of keeping material proprietary or confidential must be viewed in light of the Pennsylvania Right to Know Law.  65 P.S. § 67.102.

In light of this legal background, the proposed protective order will be granted.  

As noted above, Suvon stated in its motion that the parties have engaged in discovery and are expected to continue to do so.  Suvon believes that proprietary information, as defined by the Commission’s regulations, may be presented or requested as part of this proceeding and that a protective order is therefore justified.  Suvon added that it is justified to treat such information as confidential because unrestricted disclosure of such information would not be in the public interest.  Suvon then indicated several ways that the proposed protective order is consistent with the Commission’s regulations and noted that limiting the disclosure of proprietary material will not prejudice the rights of the participants or frustrate the prompt and fair resolution of this proceeding.  Suvon contended that the proposed protective order balances the interests of the parties, the public and the Commission.  Suvon noted that RESA did not object to the proposed protective order.

As a result, the proposed protective order will be adopted for this proceeding.  The proposed protective order is consistent with the Commission’s regulations regarding protective orders.  Suvon has demonstrated that this proceeding involves information that warrants protection.  The proposed protective order provides the least restrictive means of limitation which will provide the necessary protection from disclosure.  The parties are advised, however, to minimize the amount of information alleged to be proprietary that is admitted into the record to increase the likelihood that the ultimate decision of the Commission in this matter provides the greatest degree of public access, consistent with the Commission’s regulations.

ORDER

THEREFORE,

IT IS ORDERED:

1. That the Motion is hereby granted with respect to all materials and information identified in Paragraph 2 below, which have been or will be filed with the Commission, produced in discovery, or otherwise presented during the above-captioned proceeding and all proceedings consolidated therewith.  All persons previously or hereafter granted access to the materials and information identified in Ordering Paragraph 2 of this Protective Order shall use and disclose such information only in accordance with this Protective Order.

1. That the materials or information subject to this Protective Order include all correspondence, documents, data, information, studies, methodologies, and other materials furnished in this proceeding, which are believed by a party to be of a proprietary or confidential nature and which are so designated by being stamped or otherwise marked “CONFIDENTIAL.”  The parties may designate as “CONFIDENTIAL” those materials which customarily are treated by that party as sensitive or proprietary, which are not available to the public, and which, if disclosed feely, would subject that party or its clients to risk of competitive disadvantage or other business injury.  Such materials will be referred to below as “Proprietary Information.”  When a statement or exhibit is identified for the record, the portions thereof that constitute Proprietary Information shall be appropriately designated as such for the record.

[bookmark: _DV_M23]	3.	That Proprietary Information produced in this proceeding shall be made available to counsel for the non-producing party, subject to the terms of this Protective Order.  Such counsel shall use or disclose the Proprietary Information only for purposes of preparing or presenting evidence, cross examination or argument in this proceeding.  To the extent required for participation in this proceeding, counsel for a party may afford access to Proprietary Information only to a party’s expert(s), subject to the conditions set forth in this Protective Order.  However, said expert(s) may not be a “Restricted Person.”

[bookmark: _DV_M34][bookmark: _DV_C31]	4.	That Proprietary Information shall not be made available to a “Restricted Person.”  
(a) For the purpose of this Protective Order, “Restricted Person” shall mean:  (1) an officer, director, stockholder, partner, owner, or employee of any competitor of Suvon, (2) an officer, director, stockholder, partner, owner, or employee of any competitor of RESA; (3) an officer, director, stockholder, partner, owner or employee of any affiliate of a competitor of (including any association of competitors of) Suvon; (4) an officer, director, stockholder, partner, owner or employee of any affiliate of a competitor of (including any association of competitors of) RESA; (5) an officer, director, stockholder, owner, or employee of a competitor of a customer of Suvon if the Proprietary Information concerns a specific, identifiable customer of Suvon; and (6) an officer, director, stockholder, owner, or employee of an affiliate of a competitor of a customer of RESA if the Proprietary Information concerns a specific, identifiable customer of RESA; provided, however, that no expert shall be disqualified on account of being a stockholder, partner, or owner unless that expert’s interest in the business would provide a significant motive for violation of the limitations of permissible use of the Proprietary Information.  For purposes of this Protective Order, stocks, partnership, or other ownership interests valued at more than $10,000 (excluding mutual funds) or constituting more than a 1% interest in a business establishes a significant motive for violation.  

(b) If an expert for the party, another member of the expert’s firm, or the expert’s firm generally also serves as an expert for, or as a consultant or advisor to, a Restricted Person, said expert must:  (1) identify each Restricted Person and each expert or consultant; (2) make reasonable attempts to segregate those personnel assisting in the expert’s participation in this proceeding from those personnel working on behalf of a Restricted Person; and (3) if segregation of such personnel is impractical the expert shall give to the producing party written assurances that the lack of segregation will in no way jeopardize the interests of the producing party or its customers.  The producing party shall have the right to challenge the adequacy of the written assurances that it or its customers’ interests will not be jeopardized.  No other persons may have access to the Proprietary Information except as authorized by order of the Commission.

	5.	That prior to making Proprietary Information available to any person as provided in Paragraph 3 of this Protective Order, counsel shall deliver a copy of this Protective Order to such person and shall receive a written acknowledgment from that person in the form attached to this Protective Order and designated as “Appendix A.”  A party’s expert(s) shall not be permitted to inspect, participate in discussions regarding, or otherwise be permitted access to Proprietary Information pursuant to this Protective Order unless and until an executed Non-Disclosure Certificate has been provided to the producing party.  Attorneys and outside experts are responsible for ensuring that persons under their supervision or control comply with this Protective Order.  The producing party shall be notified promptly of the identity of all persons provided access to Proprietary Information pursuant to this paragraph and shall be provided with a copy of each acknowledgment signed by each expert.

[bookmark: _DV_M41]	6.	That a producing party shall designate data or documents as constituting or containing Proprietary Information by stamping or otherwise marking the documents “CONFIDENTIAL.”  Where only part of data compilations or multi-page documents constitutes or contains Proprietary Information, the producing party, insofar as reasonably practicable within discovery and other time constraints imposed in this proceeding, shall designate only the specific data or pages of documents which constitute or contain Proprietary Information.  The Proprietary Information shall be served upon the nonproducing party hereto only in an envelope or other sealed package separate from the nonproprietary materials, and the envelope shall be conspicuously marked “CONFIDENTIAL.”

[bookmark: _DV_M24]	7.	That for purposes of filing, to the extent that Proprietary Information is placed in the Commission’s report folders, such information shall be handled in accordance with routine Commission procedures inasmuch as the report folders are not subject to public disclosure.  To the extent that Proprietary Information is placed in the Commission’s testimony or document folders, such information shall be separately bound, conspicuously marked, and accompanied by a copy of this Protective Order.  Public inspection of Proprietary Information shall be permitted only in accordance with this Protective Order.

	8.	That the parties will consider and treat the Proprietary Information as within the exemptions from disclosure provided in the Pennsylvania Right-to-Know Law as set forth at 65 P.S. § 67.101 et seq., until such time as the information is found to be non-proprietary information.  In the event that any person or entity seeks to compel the disclosure of Proprietary Information, the nonproducing party shall promptly notify the producing party in order to provide the producing party an opportunity to oppose or limit such disclosure.

[bookmark: _DV_M42]	9.	That any public reference to Proprietary Information by counsel or persons afforded access thereto shall be to the title or exhibit reference in sufficient detail to permit persons with access to the confidential information to fully understand the reference and not more.  The Proprietary Information shall remain a part of the record, to the extent admitted, for all purposes of administrative or judicial review.

[bookmark: _DV_C36][bookmark: _DV_M43]	10.	That part of any record of this proceeding containing Proprietary Information, including but not limited to all exhibits, writings, testimony, cross examination, argument and responses to discovery shall be sealed for all purposes, including administrative and judicial review, unless such Proprietary Information is released from the restrictions of this Protective Order, either through the agreement of the parties or pursuant to order of the Administrative Law Judge, the Commission or appellate court.  

[bookmark: _DV_M45]	11.	That the parties affected by the terms of this Protective Order shall retain the right to question or challenge the confidential or proprietary nature of Proprietary Information; to question or challenge the admissibility of Proprietary Information; to refuse or object to the production of Proprietary Information on any proper ground, including but not limited to relevance, materiality, or undue burden; to seek an order permitting disclosure of Proprietary Information beyond that allowed in this Protective Order; and to seek additional measures of protection of Proprietary Information beyond those provided in this Protective Order.  If a challenge is made to the designation of a document or information as Proprietary Information, the party claiming that the information is Proprietary Information retains the burden of demonstrating that the designation is necessary and appropriate.

[bookmark: _DV_M44]	12.	That unresolved challenges arising under Paragraph 11 shall be decided on petition by the presiding offer or the Commission as provided by 52 Pa. Code § 5.365(c)  All such challenges will be resolved in conformity with existing rules, regulations, orders, statutes, precedent, etc., to the extent that such guidance is available. 

	13.	That within thirty (30) days from completion of this proceeding, including any administrative or judicial review, upon request of the producing party, all copies of all documents and other materials, including notes, which contain any Proprietary Information shall be either immediately returned to the party furnishing such information or destroyed.  Further, all electronic communications containing information marked as “CONFIDENTIAL” shall immediately be deleted by all recipients.  Parties shall provide an affidavit of counsel affirming that the materials containing or reflecting Proprietary Information have been returned or destroyed and that all electronic communications containing Proprietary Information have been deleted.

Dated:  October 6, 2020						/s/			
Deputy Chief Administrative Law Judge

Joel H. Cheskis


APPENDIX A


Application of Suvon LLC, d/b/a FirstEnergy		:
Advisors, for Approval to Offer, Render, Furnish	:		
Or Supply Electricity or Electric Generation		:	Docket No. A-2020-3020377
Services as a Marketer/Broker in the			:
Commonwealth of Pennsylvania			:

	
	
	


TO WHOM IT MAY CONCERN:

	The undersigned is an independent expert of _______________________________, a party to this proceeding (“Party”), and is not, or has no knowledge or basis for believing that he/she is a “ Restricted Person” as that term is defined in the Protective Order with regard to the above-referenced proceeding.  The undersigned has read and understands the Protective Order in the above-referenced proceeding, which Protective Order deals with the treatment of Proprietary Information.  The undersigned agrees to be bound by, and comply with, the terms and conditions of said Protective Order.



						
Signature


						
Print Name


						
Address


						
Employer

4
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Via electronic service only due to Emergency Order at M-2020-3019262

LORRAINE RADER DIRECTOR
SUVON LLC
76 SOUTH MAIN STREET
A-GO-17
AKRON OH  44308
330.374.6527
LRADER@FIRSTENERGYCORP.COM

DAVID P ZAMBITO ESQUIRE
JONATHAN NASE ESQUIRE
COZEN O'CONNOR
17 NORTH SECOND ST SUITE 1410
HARRISBURG PA  17101
717.703.5892
717.773.4191
Accepts e-Service

TODD S STEWART ESQUIRE
BRYCE R BEARD ESQUIRE 
HAWKE MCKEON AND SNISCAK LLP
100 NORTH TENTH STREET
HARRISBURG PA  17101
717.236.1300
Accepts e-Service
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