BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Application of CSX Transportation, Inc.		:
for Approval of the Abolition of the Crossing	:
(DOT 140 634 G) where Cemetery			:
Avenue crosses, above grade, two of CSX		:		A-2019-3013783
Transportation, Inc. located in the City of		:
Philadelphia, Philadelphia County, and the		:
allocation of cost thereto				:



PREHEARING ORDER

On October 24, 2019, CSX Transportation, Inc. (“CSXT”) submitted an application (“Application”) for approval to abolish the public rail-highway crossing where CSXT’s tracks cross under a highway bridge carrying Cemetery Avenue in the City of Philadelphia. An initial field investigation and conference was held on February 26, 2020. The Commission’s Bureau of Technical Utility Services, Rail Safety Section (“Rail Safety”), the Pennsylvania Department of Transportation (“PennDOT”), CSXT, the Philadelphia Water Department, the City of Philadelphia Department of Streets and a local landowner attended the field conference. 

There were objections to the abolition of the Cemetery Avenue crossing at the field conference and, on August 11, 2020, Rail Safety requested that the matter be referred to the Office of Administrative Law Judge. 

On August 26, 2020, a Notice was issued setting an Initial Telephone Conference for September 29, 2020.  Participating in the conference were: 

	CSX Transportation						Benjamin C. Dunlap, Esq.

	City of Philadelphia (City)					James Kellett, Esq.
									Darin Gatti, Engineer
	I&E							Kayla Rost, Esq. 
								William Sinick, Esq.
								Frederick DiCriscio, Engineer

	Pennsylvania Department of Transportation		Gina M. D’Alfonso Esq, 
	(PennDOT)						Stephen Howard, Esq.	

During the conference, the City and CSXT agreed to provide all parties with information regarding other utilities on the bridge or aerial facilities that may be impacted by the proposed action within ten days of the Prehearing Conference. 

This order sets forth the procedural matters addressed at the prehearing conference.

IT IS ORDERED:

1. That the hearing will be held in Philadelphia, February 9-10, 2021, or via electronic communications platform if COVID-19 restrictions remain in effect.

2. That the following schedule is adopted[footnoteRef:1]: [1:  	Testimony shall not be filed with the Commission at the time of service, but parties may file a certificate of service.
] 


Written testimony due December 18, 2020 
 
Written rebuttal testimony due January 22, 2021 
 
Witness schedule due three (3) days before the hearing 

3. That the parties comply with the Commission’s requirements for the preparation and service of written testimony.  52 Pa. Code § 5.412.  These include, but are not limited to, the requirement that written testimony must be accompanied by all exhibits to which it relates.  Written testimony shall be marked with numerical, sequential statement numbers.  

4. Motions with respect to objections to written testimony must be presented in writing no later than 7 days prior to the date the witness sponsoring the testimony is scheduled to testify.  Answers to such motions may be filed within three days of receipt of the objections to written testimony or sooner if circumstances warrant.  Oral motions other than for good cause will not be accepted.

5. That the parties shall comply with the provisions of 52 Pa. Code § 5.243(e) which prohibit the introduction of evidence during rebuttal which should have been included in the party’s case-in-chief or which substantially varies from the party’s case-in-chief, unless the party is introducing evidence in support of a proposed settlement.

6. That testimony should include relevant information that is not limited to but should include that set forth in Attachment A. 

7. That parties to be officially served are listed on the attached service list.  Please direct any changes, corrections or additions to Pamela McNeal, Legal Assistant, at pmcneal@pa.gov.

8. That if the City or CSXT identify utilities or companies with facilities on the bridge or that may be affected by the proposed action, CSXT shall send each utility or company a copy of its Application in this matter. 

9. That Parties are directed to e-mail to the undersigned a copy of as-filed documents in ADOBE or other compatible PDF format in addition to a WORD-formatted document.  

10. That the parties are reminded that 52 Pa. Code § 1.35(c)(1) provides that a signature on a document filed with the Commission constitutes a certificate by the individual that the document is “well grounded in fact and is warranted by existing law” and is not “interposed for an improper purpose, such as to harass or cause unnecessary delay or needless increase in the cost of litigation,” and that violations are subject to the sanctions listed in 52 Pa. Code § 1.35(c)(2).

11. That parties are directed to cooperate and exchange information on an informal basis.  

12. That parties are encouraged to resolve discovery issues among themselves; motions to compel should be filed only after such efforts have failed.  All motions to compel must contain a certification of counsel of the informal discovery undertaken and their efforts to resolve their discovery disputes informally.  In addition, the parties are urged to use alternative means of discovery such as discovery conferences or depositions.  There are limitations on discovery and sanctions for abuse of the discovery process.  52 Pa. Code §§ 5.361, 5.371-5.372.

13.  That any Protective Order filed should indicate the agreement or disagreement of the parties.

14. That the parties shall stipulate to any matters they reasonably can to expedite this proceeding, lessen the burden of time and expenses in litigation on all parties and conserve precious administrative hearing resources.  52 Pa. Code §§ 5.232 and 5.234.  All stipulations entered into by the parties shall be reduced to writing, signed by the parties to be bound thereby, and moved into the record during the hearings in this case.  An exception to this requirement may occur when circumstances of time and expediency warrant.  If so, an oral presentation of a stipulation is permissible, if it is followed by a reduction to writing as herein directed.

15. That the evidentiary hearings in this matter constitute formal legal proceedings and will be conducted in accordance with the Commission’s Rules of Administrative Practice and Procedure, as well as the rules of evidence as applied to administrative hearings.
16. That any provision of this prehearing order may be modified upon motion and good cause shown by any party in interest in accordance with 52 Pa. Code § 5.223(a). 


Date:	October 7, 2020					/s/			
							Darlene D. Heep
Administrative Law Judge
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ATTACHMENT A
A-2019-3013783

a) CSX Transportation, Inc. (CSX), submit testimony as to the exact corporate name of the owner or operator(s) of the line of railroad involved at the subject rail-highway crossing.

b) [bookmark: _Hlk32324117]CSX submit a plan or map of the general area of the involved crossing showing, among other things, the location of the existing rail-highway crossing, the highway involved, adjacent highways and streets, other public rail-highway crossings along the involved rail line and any facilities such as residences, recreational areas or business enterprises affected by the involved public above-grade crossing; and present testimony describing the submitted plan or maps.

c) CSX submit testimony describing the general type of the crossing structure and approach roadways, including number of spans, principal dimensions, roadway width, number and width of traffic lanes and highways, and horizontal and vertical clearance of the structure with respect to the railroad tracks, identifying the date the crossing was constructed, the purpose of its construction and who constructed it.

d) CSX submit testimony indicating the number of tracks presently located at the crossing site and state whether any track is electrified; state the volume, class and approximate speed of all trains operated daily over these tracks; and state whether any changes in such operations are contemplated in the foreseeable future.

e) CSX submit testimony describing in detail the conditions, if any, presently existing at the crossing structure and in the vicinity thereof, which, in its opinion, render the crossing dangerous or inadequate for the safety, accommodation or convenience of the highway, pedestrian or rail users.
f) CSX submit copies of any past orders or actions of this Commission, or its predecessor, which may have dealt with the construction, alteration, or reconstruction or maintenance of the subject crossings, involved herein.
g) CSX shall submit testimony as to its present obligation with respect to maintenance of the existing crossing structure and the highway approaches thereto.
h) CSX state what maintenance and improvements it has performed on the existing crossing structure, if any, together with dates and cost of such work, and state what obligations it has been assigned or has assumed with respect to the maintenance of this structure.
i) CSX submit testimony the most recent comprehensive inspection reports of the bridge for the previous five years. Response should be specific as to who submitted the reports, the date of the reports, the recommendation of the report, and any action taken by the CSX as a result of the reports.
j) CSX submit testimony as to the current vertical clearance, from top of rail, for movement of trains through the crossing. Response should be specific as whether sufficient clearance exists for the passage of “Double Stack” trains through the crossing, and to any plans to increase the vertical clearance at the crossing.
k) CSX submit testimony indicating the daily volume of pedestrian and vehicular traffic, if known, that was using the existing crossing structure, including a breakdown of the vehicular traffic by type of vehicle, including any traffic studies that may it may possess for the crossing.
l) CSX submit testimony describing the number of households and businesses directly affected by the removal of the Cemetery Avenue Bridge and state whether in its opinion if they have reasonable egress with the removal of the Cemetery Avenue Bridge
m) CSX submit testimony stating any change in route distance and travel times experienced by school busses due to the removal of the Cemetery Avenue Bridge.
n) CSX submit testimony stating any change in route distance and response times experienced by plow trucks and emergency vehicles (Fire, Police and Ambulance) with the removal of the Cemetery Avenue Bridge.
o) CSX submit testimony stating whether it will agree to perform the actual work, including plan preparation, and assume the cost of bridge demolition/removal, barrier construction, approach modifications and any other work deemed necessary to ensure public safety and convenience at the existing crossing, and if not, which party or parties, in its opinion, should be required to perform such work and assume the cost thereof, and state its reasons therefore.
p) CSX submit testimony indicating what portion of cost and future maintenance and inspection it will agree to assume if the Cemetery Avenue Bridge is removed and if not in agreement, which party or parties, in its opinion, should be required to perform such work and assume the cost thereof, and state its reasons therefore be specific as to percentage of allocations suggested, and should include the reasons for such allocations. Responses should include barriers, abutments if remaining, approach modifications and any other work deemed necessary for public safety and convenience at the existing crossing.
q) CSX submit testimony, should the public crossing not be abolished, stating what portion of future maintenance and inspection that it will agree to bear, and the portions, if any, of said work or cost thereof which should be performed and borne by each of the other parties hereto.
r) CSX state how it benefits from either the existence or removal of the Cemetery Avenue Bridge.
s) City of Philadelphia (City) submit testimony as to whether it formally objects to the permanent removal of the bridge and the abolition of the crossing.
t) City submit answers to Question Nos. 5 thru 9 and 11 thru 18 as if same were directed to it.
u) Pennsylvania Department of Transportation submit answers to Question Nos. 5 thru 9, 11 and 15 thru 18 as if same were directed to it.
v) Non-carrier public utility companies each submit testimony and exhibits in regard to the location of its facilities, in public and private right-of-way, at or adjacent to the involved crossing. This testimony shall include whether said utilities agree to assume the cost and expense of altering, relocating or reconstructing their facilities in the event the Commission directs any work be done at that crossing and approaches thereto.
w) Whether any party is aware of the involvement of any non-carrier public utility company other than those listed as parties in interest to this proceeding.
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