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Commissioners Present:

Gladys Brown Dutrieuille, Chairman 
David W. Sweet, Vice Chairman
John F. Coleman, Jr.
Ralph V. Yanora


Jaime Leggett								     C-2018-3001033

	v.

West Penn Power Company	


OPINION AND ORDER

BY THE COMMISSION:

[bookmark: _Hlk40247670]Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by Jaime Leggett (Complainant), on September 26, 2018, to the Initial Decision (I.D.) of Special Agent Alphonso Arnold III (Special Agent or Special Agent Arnold), issued on August 7, 2018.  Replies to Exceptions were filed by West Penn Power Company (West Penn Power) on October 11, 2018.  For the reasons stated below, we shall deny the Exceptions of the Complainant and dismiss the Complaint.

History of the Proceeding

On April 6, 2018, the Complainant filed a Formal Complaint (Complaint) against West Penn Power.  The Complainant alleged that West Penn Power was threatening to shut off her electric service at 11475 Gehr Road, Waynesboro (Service Address) and requested a payment arrangement that she could afford.

On April 26, 2018, West Penn Power filed an Answer to the Complaint (Answer).  West Penn Power admitted to threatening to terminate service at the Service Address for a past-due balance.  However, West Penn Power alleged that the Complainant is not eligible for a further payment arrangement due to her history of defaulting on payment arrangements.  West Penn Power requested that the Commission find against the Complainant and dismiss the Complaint.

On July 18, 2018, a telephonic hearing was held in this matter.[footnoteRef:1]  The Complainant appeared pro se and testified on her own behalf.  The Complainant presented no exhibits for the record.  West Penn Power was represented by counsel, presented the testimony of one witness, and proffered three exhibits, all of which were admitted into the record. [1: 	 	Pursuant to our Regulations (Regulations) at 52 Pa Code § 56.174(c)(3), a tape recording of the hearing was made, with no court reporter being present.] 


On August 7, 2018, the Commission issued the Initial Decision of Special Agent Arnold,[footnoteRef:2] in which he found that the Complainant failed to meet her burden of proof and dismissed the Complaint.  Namely, the Special Agent ruled that the Commission does not have the authority to order a payment arrangement in the circumstances presented.  As noted, supra, the Complainant filed Exceptions on September 26, 2018.  West Penn Power filed Replies to Exceptions on October 11, 2018. [2: 		On September 7, 2018, given that no Exceptions or Replies to Exceptions had been filed by the specified due dates, we issued a Final Order advising that in accordance with the provisions of Section 332(h) of the Pennsylvania Public Utility Code (Code), 66 Pa. C.S. §332(h), the Initial Decision had become final without further Commission action.  However, on September 10, 2018, the Complainant filed a correspondence with the Commission stating that she did not receive a copy of the Initial Decision.  Consequently, on September 10, 2018, we issued a Secretarial Letter that rescinded the Final Order and advised the Parties that Exceptions to the Initial Decision would be due on October 1, 2018, and that Reply Exceptions would be due on October 11, 2018.  The Commission also re-served the Initial Decision on September 10, 2018.] 


Discussion

Legal Standards 

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code.  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant, as the party seeking relief, must show that West Penn Power is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by West Penn Power.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, to rebut the evidence of the Complainant, shifts to West Penn Power.  If the evidence presented by West Penn Power is of co-equal weight, the Complainant has not satisfied her burden of proof.  The Complainant now has to provide some additional evidence to rebut that of West Penn Power.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).  

Responsible Utility Customer Protection Act

The Responsible Utility Customer Protection Act (Act), 66 Pa. C.S. §§ 1401‑1418, applies to complaints alleging the inability to pay and requesting a Commission-issued payment arrangement.  This Act provides strict guidelines that the Commission must follow when determining whether a payment arrangement can be issued and the length of the payment arrangement, inter alia, as follows: 

(a) 	General rule.--The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers. The commission is authorized to establish payment arrangements between a public utility, customers and applicants within the limits established by this chapter. 

(b) 	Length of payment arrangements.--The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment arrangement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond: 

(1) 	Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level. 

(2) 	Three years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level. 

(3) 	One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of the Federal poverty level. 

(4) 	Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level. 

66 Pa. C.S. §§ 1405(a)-(b)(1)-(4).

The Act states that the Commission may issue a payment arrangement to a payment-troubled customer; however, if the customer defaults on that payment arrangement, the Commission is prohibited from establishing a second or subsequent payment arrangement absent a change of income.  Specifically, Section 1405(d) of the Code states the following with regard to the establishment of Commission-issued payment arrangements:

(d) 	Number of payment arrangements.--Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment arrangement if a customer has defaulted on a previous payment arrangement established by a commission order or decision. A public utility may, at its discretion, enter into a second or subsequent payment arrangement with a customer. 

66 Pa. C.S. § 1405(d).[footnoteRef:3]   [3:  	In relevant part, Section 1403 of the Code defines the following terms: 
Change in income. A decrease in household income of 20% or more if the customer's household income level exceeds 200% of the Federal poverty level or a decrease in household income of 10% or more if the customer's household income level is 200% or less of the Federal poverty level. 
…
Household income.  The combined gross income of all adults in a residential household who benefit from the public utility service. 

66 Pa. C.S. § 1403.] 


Furthermore, the Act authorizes the Commission to reinstate and extend a Commission-issued payment arrangement on which a customer has defaulted as a result of significant change in circumstances.  Section 1405(e) provides: 

(e) 	Extension of payment arrangements.--If the customer defaults on a payment arrangement established under subsections (a) and (b) as a result of a significant change in circumstance, the commission may reinstate the payment arrangement and extend the remaining term for an initial period of six months. The initial extension period may be extended for an additional six months for good cause shown. 

66 Pa. C.S. § 1405(e).[footnoteRef:4]   [4:  	A “significant change in circumstance” is defined as the following: 
Significant change in circumstance.  Any of the following criteria when verified by the public utility and experienced by customers with household income less than 300% of the Federal poverty level:

(1) The onset of a chronic or acute illness resulting in a significant loss in the customer's household income. 
(2) Catastrophic damage to the customer's residence resulting in a significant net cost to the customer's household. 
(3) Loss of the customer's residence. 
(4) Increase in the customer's number of dependents in the household. 

66 Pa. C.S. § 1403.] 


Any argument or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

Special Agent’s Initial Decision

The Special Agent made eighteen Findings of Fact and reached seven Conclusions of Law.  I.D. at 3-5, 10.  We shall adopt and incorporate herein by reference the Special Agent’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication.

In addressing the Complainant’s request for a payment arrangement, the Special Agent noted that the Complainant had previously been granted a payment arrangement pursuant to an Informal Decision of the Bureau of Consumer Services (BCS),[footnoteRef:5] but that the Complainant had defaulted on that payment arrangement.  The Special Agent stated that because the Complainant did not appeal the BCS informal decision, the BCS payment arrangement became a formal Commission‑issued payment arrangement.  Thus, the Special Agent explained that the instant Complaint is a request for a second Commission‑issued payment arrangement.  According to the Special Agent, under Section 1405 of the Code, supra, the Commission is not authorized to grant a second payment arrangement in the absence of a change in income if the customer defaults on the first payment arrangement.  More specifically, the Special Agent stated that, based on the definition of “change in income” under Section 1403 of the Code, supra, the Complainant must have suffered an income decrease of twenty percent or more after the issuance of her first Commission-issued payment arrangement to be eligible for a second Commission-issued payment arrangement.  I.D. at 7-8 (citing 66 Pa. C.S. §§ 1403, 1405(d)). [5: 		See Informal Decision of BCS, issued on February 08, 2016 at BCS Case No. 3377770.] 


Applying this criterion, the Special Agent explained that, as of the date of the hearing, the Complainant reported a monthly gross household income of $7,833.84 for a household of six people.  The Special Agent stated that when compared to a reported monthly gross household income of $7,189 for a household of six people, as set forth in the Complainant’s first Commission-issued payment arrangement, this represents an increase in income.  Therefore, the Special Agent found that the Complainant has not suffered a change in income that would make her eligible to receive a second Commission-issued payment arrangement.  The Special Agent also explained that even if the Commission were able to award a second payment arrangement, the Complainant’s status as a Level 3 customer with a household income that is between 250% and 300% of the federal poverty level, as defined by 66 Pa. C.S. § 1405(b)(3), supra, would require her to pay the unpaid balance in one year.  The Special Agent opined that given the Complainant’s poor payment history, a total monthly electric bill of nearly $1,000[footnoteRef:6] would likely not be affordable for her.  I.D. at 8.  [6: 		This amount would consist of the Complainant’s budget bill plus approximately $640.66 monthly, representing the monthly amount necessary to retire her unpaid balance of $7,687.91 in one year.  I.D. at 8. ] 


Additionally, the Special Agent explained that the Act enables the Commission to reinstate and extend a previous Commission-issued payment arrangement if a customer experiences a significant change in circumstance.  I.D. at 8 (citing 66 Pa. C.S. §§ 1403 and 1405(e), supra).  The Special Agent found that the Complainant did not testify, nor did the evidence reflect, that she experienced a significant change in circumstance as that phrase is defined and applied in the Code.  Therefore, the Special Agent concluded that because the Complainant did not default on her Commission-issued payment arrangement as a result of a significant change in circumstance, the Commission could not reinstate the payment arrangement issued by BCS based on Section 1405(e) of the Code.  I.D. at 8-9 (citing 66 Pa. C.S. § 1405(e)).

For all of the above reasons, the Special Agent denied the Complaint and ruled that the Complainant failed to meet her burden of proving that she is eligible for either a second Commission-issued payment arrangement or a reinstatement and extension of her prior Commission-issued payment arrangement.  I.D. at 9.

Exceptions[footnoteRef:7] and Replies to Exceptions [7: 	 	We note that the format of the Exceptions does not strictly comply with Section 5.533(b) of our Regulations, which requires that each exception be numbered and identify the finding of fact and conclusion of law to which exception is taken and cite to the relevant pages of the Initial Decision.  52 Pa. Code § 5.533(b).  Nevertheless, recognizing that the Complainant is appearing pro se, we will accept the Exceptions as filed, pursuant to Section 1.2(a) of our Regulations, and consider the merits. See, e.g., Destefano v. Peoples Natural Gas Company, 56 Pa. P.U.C. 489 (1982); Halpern v. The Bell Telephone Company of Pennsylvania, Docket No. C-00923950 (October 19, 1992); William Schlinder v. The Bell Telephone Company of Pennsylvania, Docket No. F‑00161252 (March 26, 1993).   ] 


The Complainant’s Exceptions consist of a two-page handwritten letter in which she expresses her disagreement with the Special Agent’s Initial Decision and insists that she is entitled to a payment arrangement.  The Complainant submits that she attempted to resolve her issues with West Penn Power before filing the Complaint.  The Complainant asserts that a traffic accident damaged the electric pole outside her Service Address and that the resulting power surge destroyed her septic pump, several appliances, and the wiring in her house.  According to the Complainant, this event and associated damage to her property resulted in a repair bill of $1,800 for the installation of a new septic pump, in addition to multiple visits from the repair contractor to properly wire the pump.  The Complainant explains that because the contractor that installed the septic pump has gone out of business, it is impossible to obtain proof of service.  In the Complainant’s view, this constitutes a significant change of circumstance such that her payment arrangement should be reinstated or that a new payment arrangement should be issued.  Exc. at 1-2.

[bookmark: _Hlk48917136]In its Replies to Exceptions, West Penn Power contends that the Complainant’s assertions in her Exceptions represent new evidence presented after the close of the record.  As such, West Penn Power submits that consideration of such evidence is prohibited pursuant to Section 5.431(b) of our Regulations, which states that “[a]fter the record is closed, additional matter may not be relied upon or accepted into the record unless allowed for good cause shown by the presiding officer or the Commission upon motion.”  52 Pa. Code § 5.431(b).  West Penn Power further submits that even if this evidence were to be considered, the damage to the Complainant’s septic system is not akin to catastrophic damage to her residence or a significant change of circumstance within the meaning of Section 1403 of the Code.  West Penn Power notes that the Complainant did not experience a “loss of residence.”  West Penn Power also posits that the damage to the Complainant’s septic system should be covered by and reimbursed under a homeowner’s insurance policy.  In addition, West Penn Power asserts that Section 1403 of the Code provides that a utility is permitted to verify a significant change in circumstance; however, it highlights the Complainant’s assertion that the repair contractor that installed her septic system has gone out of business, rendering proof of service impossible.  Further, West Penn Power claims that although this is a significant expense, it is not unaffordable for the Complainant.  More specifically, West Penn Power notes that although the Complainant claimed a cost of $1,800 to replace the septic system, the Complainant’s monthly household income is $7,833.84.  Therefore, West Penn Power requests that the Commission deny the Complainant’s Exceptions.  R. Exc. at 6-8.

Disposition

Upon our review and consideration of the record evidence, the Complainant’s Exceptions, and the applicable law, we are of the opinion that the Complainant has failed to meet her burden of proving that she is entitled to a new Commission-issued payment arrangement.  As noted above, the Act provides strict guidelines that we must follow in handling customer complaints.  Under the Act, we may grant one payment arrangement consistent with the terms set forth in Section 1405(b) of the Code.  If the customer defaults on this arrangement, we cannot grant a second or subsequent payment arrangement absent a change of income.  Similarly, we may not extend a payment arrangement absent a significant change in circumstance.  66 Pa. C.S. §§ 1403, 1405(d)-(e).  

The record in this proceeding demonstrates that the Complainant failed to comply with the terms of a previous Commission-issued payment arrangement.  West Penn Power Exh. 2.  The Complainant did not offer any evidence that she suffered a change in household income consisting of an income decrease of twenty percent or more subsequent to the issuance of her Commission-issued payment arrangement.  Rather, the Complainant’s testimony at the telephonic hearing reveals that her total household income has increased.  Therefore, as the Special Agent observed, the Complainant did not suffer a change in income within the meaning of Sections 1403 and 1405(d) of the Code.  66 Pa. C.S. §§ 1403, 1405(d).  As such, we concur with Special Agent Arnold’s finding that we cannot grant the Complainant a second payment arrangement.

We likewise find no basis for overturning the Special Agent’s finding that the Complainant is not eligible to have her previous Commission-issued payment arrangement reinstated.  As noted above, the Complainant argues in her Exceptions that she has incurred a significant expense related to the damage, replacement, and rewiring of her septic pump.  On the other hand, West Penn Power argues that because this information was not presented on the record, it constitutes extra record evidence such that it cannot be considered.  On review of the tape recording of the hearing, we note that the Complainant briefly stated on the record that she had a new septic system installed at her Service Address.  However, she did not explain any of the details that she subsequently set forth in her Exceptions.  Therefore, although we are sympathetic to the Complainant’s circumstances, we concur with West Penn Power that in accordance with Section 5.431(b) of our Regulations, such information constitutes evidence that cannot be considered in making a decision in this proceeding.  52 Pa. Code § 5.431(b).  

Moreover, even if we were to consider this additional evidence, we find that it would not constitute a significant change of circumstance within the meaning of Sections 1403 and 1405(e) of the Code.  66 Pa. C.S. §§ 1403, 1405(e).  Rather, Section 1405(e) of the Code, supra, contemplates that the customer has defaulted on a Commission-issued payment arrangement directly as a result of the significant change in circumstance.  66 Pa. C.S. § 1405(e).  While the record indicates that the Commission-issued payment arrangement on which the Complainant defaulted was issued on February 8, 2016, the Complainant did not specify whether the damage to her septic pump occurred before or after she defaulted on this payment arrangement.  

Additionally, in setting forth the criteria for a significant change in circumstance, Section 1403 of the Code, supra, states at the outset that it must meet “[a]ny of the following criteria when verified by the public utility and experienced by customers with household income less than 300% of the Federal Poverty Level” (emphasis added).  66 Pa. C.S. § 1403.  Therefore, as West Penn Power points out, the Act provides a utility the opportunity to verify that a significant change of circumstance has actually occurred.  However, as West Penn Power also observes, given that the company that installed the Complainant’s septic pump has ceased operations, such verification is not possible.  

In light of the above, we concur with the Special Agent’s analysis and conclusions.  Additionally, we agree with his decision to dismiss the Complaint based on the Complainant’s failure to carry her burden of proving that she is entitled to either a new Commission-issued payment arrangement or the extension of a prior Commission-issued payment arrangement.  Accordingly, we shall deny the Complainant’s Exceptions. 

Conclusion

Based on our review of the Exceptions, the Initial Decision, and the record in this proceeding, we shall deny the Exceptions of Jaime Leggett and adopt the Special Agent’s Initial Decision; THEREFORE,

IT IS ORDERED:

1.	That the Exceptions of Jaime Leggett, filed on September 26, 2018, to the Initial Decision of Special Agent Alphonso Arnold III are denied, consistent with this Opinion and Order.

2.	That the Initial Decision of Special Agent Alphonso Arnold III, issued August 7, 2018, is adopted.

3.	That the Formal Complaint filed by Jaime Leggett on April 6, 2018, against West Penn Power Company at Docket No. C-2018-3001033 is dismissed, consistent with this Opinion and Order.

4.	That the proceeding docketed at C-2018-3001033 be marked closed. 

[bookmark: _GoBack][image: ]							BY THE COMMISSION,




							Rosemary Chiavetta
							Secretary


(SEAL)

ORDER ADOPTED: October 8, 2020 

ORDER ENTERED:  October 8, 2020
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