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Nelson Hess 									     C-2018-3003337

	v.

PPL Electric Utilities Corporation 


OPINION AND ORDER


BY THE COMMISSION:


[bookmark: _Hlk534639008]Before the Pennsylvania Public Utility Commission (Commission) for consideration is the Petition for Rehearing and Reconsideration (Petition), filed by Nelson Hess (Complainant or Mr. Hess) on January 3, 2020, seeking reconsideration and clarification of the Commission’s Opinion and Order entered December 19, 2019 (December 2019 Order), in the above-captioned proceeding.  On January 16, 2020, PPL Electric Utilities Corporation (PPL, Respondent or the Company) filed its Answer to the Petition.  For the reasons stated below, we shall deny the Complainant’s Petition.

I. [bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding[footnoteRef:1] [1: 	 	A more complete discussion of the history of this proceeding is presented in the December 2019 Order.] 


On July 6, 2018, Mr. Hess filed a Formal Complaint requesting that PPL be prohibited from installing a smart meter on his residence for health, safety, and privacy reasons.  Specifically, the Complainant stated that he gets headaches when he is near the smart meter at his sister’s home.  Complaint at 3.  The Complaint was served on PPL on July 11, 2018.

On July 31, 2018, PPL filed an Answer to the Complaint.  In the Answer, the Respondent stated that it is legally required to install Advanced Metering Infrastructure (AMI), or smart meters, for all automatic meter reading (AMR) customers in compliance with its obligations under Act 129 and Commission Orders.  Answer at 2.  PPL denied that the new AMI meters have caused, contributed to, or exacerbated any illnesses or that the new AMI meters pose any privacy concerns.  Id. at 1, 2.

On October 19, 2018, Mr. Hess filed an Amended Complaint adding new information concerning his health, safety, and privacy concerns regarding AMI meters.  PPL filed an Answer to the Amended Complaint on November 14, 2018.

The ALJ issued a Protective Order, dated April 9, 2019, to protect against the public disclosure of the Complainant’s health records.

On May 3, 2019, the Complainant filed a Second Amended Complaint with the Complainant’s Exhibits 1 and 2 attached.  On May 13, 2019, PPL filed an Answer to the Second Amended Complaint.

An evidentiary hearing was held on May 14, 2019, before Administrative Law Judge (ALJ) Elizabeth H. Barnes.  The Complainant appeared pro se and presented two exhibits: (1) a Smart Meter Effects article, and (2) an eenews.net article regarding cybersecurity.  The Respondent was represented by counsel who presented four written statements, fifteen exhibits, and four witnesses: (1) Kevin Durkin; (2) Donald Vinciguerra; (3) Christopher Davis, Ph.D.; and (4) Mark Israel, M.D.  The Respondent’s Statements 1 - 4 and Exhibits CD-1 - CD-5; MI-1- MI-3; KD-1- KD-6; and DV-1 were admitted into the record.

The hearing transcript consists of forty-five pages.  The record was closed on May 23, 2019, upon the ALJ’s receipt of the transcript.

By Initial Decision served on June 17, 2019 (Initial Decision or I.D.), the ALJ dismissed the Complaint due to the Complainant’s failure to prove by a preponderance of the evidence that the installation of a smart meter constitutes unsafe or unreasonable service under Section 1501 of the Public Utility Code (Code), 66 Pa. C.S. § 1501, or that PPL violated any other provision of the Code, a Commission Order or Regulation, or a Commission-approved tariff.  

The Complainant filed Exceptions to the Initial Decision on July 8, 2019, and PPL filed Replies to Exceptions on July 18, 2019.

On December 19, 2019, the Commission entered the December 2019 Order that denied the Complainant’s Exceptions, adopted the ALJ’s Initial Decision, and denied and dismissed the Complaint.

As noted, Mr. Hess filed a Petition for Reconsideration of the December 2019 Order on January 3, 2020.  PPL filed its Answer to the Petition on January 16, 2020.  By Opinion and Order entered January 16, 2020, the Commission granted the Petition, pending further review of, and consideration on, the merits.

II. Discussion

A.	Legal Standards

The Code establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. § 703(f) 
and § 703(g), relating to rehearings, as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.

In exercising Commission authority to amend or rescind an order pursuant to Section 703(g) of the Code, the Supreme Court of Pennsylvania has stated: “Because such relief may result in disturbance of final orders, it must be granted judiciously and only under appropriate circumstances.”  See City of Pittsburgh v. Pennsylvania Department of Transportation, 490 Pa. 264, 416 A.2d 461 (1980).

The standards for granting a Petition for Reconsideration were set forth in Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (1982):

A Petition for Reconsideration, under the provisions of 
66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code section to rescind or amend a prior order in whole or in part.  

	In this regard we agree with the court in the Pennsylvania Railroad Company case, wherein it was stated that:

[bookmark: _Hlk2276757]	Parties . . . cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically decided against them . . . what we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked by the Commission.

Duick, 56 Pa. P.U.C. at 559 (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. Ct. 1935)).

		Under the standards of Duick, a petition for reconsideration may properly raise any matter designed to convince this Commission that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Duick, 56 Pa. P.U.C. at 559.

		Duick held that a petition for rehearing under Subsection 703(f) of the Code, 66 Pa. C.S. § 703(f), must allege newly discovered evidence not discoverable through the exercise of due diligence prior to the close of the record.  Duick at 558.  

Finally, we note that any argument not specifically discussed shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993).

B.	The December 2019 Order

		In the December 2019 Order, we denied the Complainant’s Exceptions, adopted ALJ Barnes’ Initial Decision and dismissed the Complaint.  

First, based on our review of the record in this proceeding, and in response to the Complainant’s Exceptions, we determined, in concurrence with the ALJ, that the Complainant did not meet his burden of proof.  We found that Mr. Hess did not introduce evidence into the record to demonstrate a conclusive causal connection between the low-level radiofrequency (RF) fields from PPL’s smart meter and adverse health effects for Mr. Hess.  In presenting his case, we noted the Complainant did not offer any medical or scientific expert opinion testimony on the issue of whether the Complainant’s exposure to RF emissions from an AMI meter caused or will cause adverse health effects for the Complainant.  See December 2019 Order at 23-24.  Rather, we noted, he merely offered his lay opinion and bald assertions, which do not constitute competent evidence on the issue.  However, for the sake of providing a full analysis and discussion of the record, we agreed with the ALJ that PPL carried its burden of production in rebutting the Complainant’s evidence through the credible expert testimony of Dr. Davis and Dr. Israel, as further discussed in the December 2019 Order.  See Id. at 24-27.

Second, based on our review of the record in this proceeding, and in response to the Complainant’s Exceptions, we concluded, in concurrence with the ALJ’s Initial Decision, that the Complainant had not satisfied his burden of proving by a preponderance of the evidence that the smart meter PPL proposes to install in his home presents cybersecurity and data privacy issues.  See Id. at 28-29.

Next, we agreed with the ALJ’s determination, for the reasons more fully explained in the December 2019 Order, that there is no provision in Pennsylvania law to allow a customer to opt out from AMI meter installation.  See Id. at 32-33.
Finally, in the December 2019 Order, based on our review of the record in this proceeding, and in response to the Complainant’s Exceptions, we determined that while the ALJ’s ruling was not in the Complainant’s favor, there is nothing in the record to indicate that the Complainant’s procedural due process rights were violated or that the ALJ engaged in any bias, collusion, or unethical conduct.  We explained that as an administrative agency of the Commonwealth, the Commission is required to provide due process to the parties appearing before it.  We found the Complainant was provided with due process in the underlying proceeding, as he had an opportunity to engage in discovery, to present testimony and exhibits and to cross-examine PPL’s witnesses during the hearing, and to file Exceptions to the Initial Decision.  Moreover, we found nothing in the record to suggest that the ALJ did not conduct the hearing in a fair and impartial manner, as we concluded her decision that the Complainant failed to satisfy his burden of proof was based on careful and thorough consideration of the evidence in the record and sound legal rationales.  See Id. at 34 (citing Schneider v. Pa. PUC, 479 A.2d 10, 15 (Pa. Cmwlth. 1984); citing also Hess v. Pa. PUC, 107 A.3d 246, 266 (stating that due process includes “notice and an opportunity to be heard on the issues, to be apprised of the evidence submitted, to cross-examine witnesses, to inspect documents, and to offer evidence in explanation or rebuttal.”)).  

		For all of the above reasons, we denied the Complainant’s Exceptions, adopted the ALJ’s Initial Decision, and denied and dismissed the Complaint.  See Id. at 35.  

C.	The Petition, PPL’s Answer and Disposition

		In his Petition, the Complainant proffers generally three arguments that he avers justify reconsideration of our December 2019 Order because such constitutes “new or novel arguments and information which did not arise until after the close of [the] formal hearing and those issues which arose after the conclusion of my formal complaint hearing and briefing process…”  Petition at 2.  The three arguments are as follows: (1) there is new scientific evidence regarding potential adverse health effects from AMI meters and a case relevant to this proceeding before the Commonwealth Court presently; (2) he recently suffered a stroke and, if granted another hearing, he intends to “present proof of [his] recent stroke and also proof that smart meters are not safe (per the scientific studies [referenced in his Petition]);” and (3) a vague argument there are cybersecurity issues caused by the AMI meter.  Petition at 2-3.  These arguments along with PPL’s Answer to each argument and our disposition thereto are addressed below.  

[bookmark: _Hlk2250026]1.	Evidence Regarding Health Effects of Radio Frequency Fields

		a.	The Petition

In his Petition, the Complainant provides that he has new evidence to present including over 4,000 unnamed scientific studies that report adverse health effects from exposure to RF fields.  Petition at 2.  In addition, the Complainant references a November 2018 National Toxicology Program “Fact Sheet” and three websites (i.e., links to www.EMFScientist.org, www.babysafeproject.org, and the Federal Communications
Commission), that refer to AMI meter safety.  Petition at 3.  Additionally, the Complainant provides a reference to a case presently before the Commonwealth Court, citing William and Jean Haas v. Pennsylvania Public Utility Commission (Docket No. 658 MD 2019).  Petition at 3.

		b.	PPL’s Answer

		In its Answer, PPL provides that the Complainant fails to meet the Duick standard for reconsideration.  According to PPL, the Complainant is attempting to raise allegations that the Commission already considered and denied in the December 2019 Order.  PPL notes that the Commission rejected the Complainant’s claim that the installation of the new AMI meter would violate Section 1501 of the Code based upon his health-related claims.  Answer at 5 (citing December 2019 Order at 18-35).  

		Additionally, PPL provides that the Complainant references a pending Commonwealth Court case but provides no arguments or explanation concerning it.  Answer at 6.  

Finally, PPL asserts that the Complainant fails to allege that this evidence was not discoverable prior to the close of the record.  In addition, PPL responds that the Complainant’s failure to present evidence that was in existence and readily available prior to the close of the evidentiary record does not meet the Duick standard for reconsideration.  According to PPL, the Commission in Duick explains that, where a petition for rehearing seeks reopening of the record or reconsideration based upon new evidence, the petition “must allege [the] newly discovered evidence…[was] not discoverable through the exercise of due diligence prior to the close of the record.”  Answer at 6 (citing Duick at 559).  PPL explains that the Complainant’s reliance on documents dated prior to the close of the record and publicly accessible hyperlinks fails to establish that this evidence was not discoverable prior to the close of the record in this proceeding.  PPL further explains that reconsideration is not another opportunity for the Complainant to attempt to introduce additional evidence that he could have discovered prior to the close of the record and sought to introduce at a hearing.  Answer at 6.  
		
		c.	Disposition

		Upon consideration of the record evidence in this proceeding, we will deny the Complainant’s Petition on the grounds that it fails to meet the Duick standards.  

We begin by addressing the Complainant’s first issue in which he avers that he has new evidence regarding potential adverse health effects of RF exposure.  The Complainant provides that “there are over 4,000 new scientific studies that report biological and adverse health effects.”  The Complainant also provides links to a November 2018 National Toxicology Program “Fact Sheet” and three additional websites.  Petition at 3.  It appears that this material was discoverable and thus available to the Complainant prior to the close of the record.  Therefore, this information does not constitute new evidence.  Therefore, we agree with PPL that the Complainant has not demonstrated that the evidence presented in the Petition for Reconsideration was unavailable at the time of the hearing.  

Additionally, while the Complainant refers us to a pending Commonwealth Court case, he makes no argument or explanation as to how it is connected to his request for reconsideration of the December 2019 Order.  Without some argument or explanation as to how this case supports his request for reconsideration, we see no reason to disturb the December 2019 Order. 

Finally, we reiterate that the December 2019 Order adopted the ALJ’s finding that the Complainant had not established a prima facie case to show that any RF exposure levels from the AMI meter will cause him to experience adverse health effects.  We agreed with the ALJ that the Complainant’s assertions that his health will deteriorate because of RF fields from the AMI meter are bald assertions, which did not constitute evidence.  The December 2019 Order concluded that there is insufficient evidence to show that an AMI meter will cause the Complainant to suffer deleterious health effects.  I.D. at 22.  Thus, we find that the Complainant’s argument set forth in his Petition is a repeat of his health safety claims raised in his Second Amended Complaint, and, therefore, does not demonstrate a new and novel argument or consideration that has not previously been heard or has been overlooked by the Commission.  

Accordingly, for all of the above-mentioned reasons, we shall decline to exercise our discretion to disturb the December 2019 Order.  
2.	Complainant’s Claims of Adverse Health Effects Experienced After the Record Closed in this Proceeding

		a.	The Petition

		In his Petition, the Complainant submits that he recently suffered a stroke on December 8, 2019, and that the doctors treating him “could not find a cause.”  Petition at 3.  If granted another hearing, he intends to “present proof of [his] recent stroke and also proof that smart meters are not safe (per the scientific studies).”  While he does not specify, we assume “per the scientific studies” refers to the 4,000 unnamed scientific studies referenced in his Petition.  Petition at 3.

		b.	PPL’s Answer

		In its Answer, PPL responds that the Complainant’s assertion about his stroke is irrelevant to his Complaint and would have no impact on the Commission’s adjudication.  Although the stroke occurred after the record closed, PPL argues that the Complainant concedes he cannot establish a link between the stroke and the Company’s AMI meters.  PPL argues such is consistent with the testimony of PPL’s expert witnesses, who established that there is no scientific or medical basis to conclude that the new AMI meters cause, contribute to, or exacerbate adverse health effects.  Thus, PPL argues, the Complainant’s “new evidence” is irrelevant and would have no impact on the Commission’s sound ruling in the December 2019 Order that the Complainant failed to prove that the installation of the new AMI meter would violation Section 1501 of the Code.  Answer at 7.

		c.	Disposition

After careful review of the Petition, the Complainant asserts he intends to prove that: (1) he had a stroke; (2) his treating doctors do not know the cause of the stroke; and (3) smart meters are harmful per the 4,000 unnamed scientific studies he references in his Petition along with the three websites.  He does not, however, assert an intention to prove at the hearing a conclusive causal connection between his stroke and the RF fields from an AMI meter.  As a general rule, certain questions cannot be determined intelligently merely from the deductions made and inferences drawn from practical experience and common sense.  On such issues, the testimony of one possessing special knowledge or skill is required in order to arrive at an intelligent conclusion.  See Dept. of Transp. v. Agriculture Lands Condemn. Appr. Bd., 5 A.3d 821, 828-29 (Pa. Cmwlth. 2010).  We have previously concluded that lay witness testimony is insufficient to establish a conclusive causal connection between adverse health effects and the RF fields from an AMI meter.  See Theresa Gavin v. PECO Energy Company, Docket No. C-2017-26116249 (Opinion and Order entered July 11, 2019).  Rather, an unequivocal expert opinion, offered to a reasonable degree of medical or scientific certain, is required to satisfy a Complainant’s initial burden of proof and to shift the burden of production to the respondent.  See Povacz v. PECO Energy Company, Docket No. C‑2015-2475023 (Order entered March 28, 2019) at 61-62 (citations omitted).

Thus, while the Complainant brings to light in his Petition the existence of new events that occurred since the close of the record – that is, he had a stroke and sought treatment thereof – he does not indicate an intention to offer any competent evidence for the Commission’s consideration – in the form of an expert opinion on the causal connection between his stroke and the RF fields from an AMI meter – to satisfy his burden of proof in this proceeding in showing that PPL’s installation and use of an AMI meter at his residence will violate PPL’s obligation to provide safe service under Section 1501 of the Code.  Therefore, for the foregoing reasons, we find that the Complainant has not met the Duick standards. 

3.	Data Privacy

		a.	The Petition

		The Complainant avers that he has recently acquired new information regarding the cybersecurity risk of the AMI meter and on the vulnerability of hackers to the electric grid.  Petition at 3.  
		
		b.	PPL’s Answer

		PPL submits that the Commission rejected the Complainant’s cybersecurity-related claims.  PPL Answer at 5 (citing December 2019 Order at 18-35).  Therefore, PPL argues that the Complainant’s allegations that the new AMI meter raises cybersecurity concerns completely fails to meet the Duick standard for reconsideration.  PPL Answer at 5-6.  

		c.	Disposition

		The Complainant’s argument regarding the cybersecurity of the proposed AMI meter is not a new or novel argument or consideration and, therefore, is not properly before the Commission for reconsideration.

		Upon review, it appears the Complainant’s cybersecurity argument in his Petition is an extension of the data privacy claims he raised in his Second Amended Complaint.  In the December 2019 Order, we adopted the ALJ’s analysis and conclusions regarding the Complainant’s data privacy claims raised in his Second Amended Complaint.  December 2019 Order at 17, 27-29.  Specifically, based on our review of the record and applicable law, we concluded that the Complainant had not satisfied his burden of proving by a preponderance of the evidence that the smart meter PPL proposes to install in his home presents cybersecurity and data privacy issues.  Id. at 28-29.  

We explained that, during the hearing, the Complainant testified that he is concerned about the cybersecurity aspect of smart meters.  December 2019 Order at 28 (citing Tr. at 8-9).  The Complainant also presented Exhibit 2, which was an internet article titled “Cyber event disrupted U.S. grid networks,” as evidence to support his claim.  We found that the Complainant did not establish a prima facie case on this issue through his testimony or the Complainant’s Exhibit 2 because the article was uncorroborated hearsay.  December 2019 Order at 28

We explained that PPL presented credible evidence regarding the policies and practices PPL employs to protect the data transmitted by the RF mesh meters from unauthorized access or public disclosure.  PPL showed that its AMI Customer Privacy Policy explains the data PPL will collect through the smart meter, the steps PPL will take to protect the data, and the ways in which PPL will use the data.  PPL demonstrated that it takes several steps to protect against unauthorized public disclosure or access to AMI data, including the use of firewalls, encryption, digital signatures, authentication, and access controls.  PPL further demonstrated that the data collected within the meters is protected through proprietary-based applications and transmitted through encryption using advanced security appliances and that, once the data reaches PPL’s head systems, the data is further protected through firewalls and user role functions.  Based on the foregoing, we denied the Complainant’s Exception on the issue of cybersecurity and data privacy in the December 2019 Order.

Based on the foregoing, we concur with PPL that the Complainant’s allegations in his Petition that the new AMI meter raises cybersecurity concerns completely fails to meet the Duick standard for reconsideration.  

Conclusion

Upon our review and consideration of the Complainant’s Petition, PPL’s Answer, and the record evidence in this proceeding, we shall deny the Petition because the Complainant has not provided sufficient grounds under the Duick standards to support his request for reconsideration or rehearing;  THEREFORE,

IT IS ORDERED:


		That the Petition for Reconsideration and Rehearing of Nelson Hess, filed on January 3, 2020, is denied, consistent with this Opinion and Order.


[image: ]BY THE COMMISSION,




Rosemary Chiavetta
Secretary


(SEAL)

ORDER ADOPTED:  October 8, 2020

[bookmark: _GoBack]ORDER ENTERED:  October 8, 2020
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