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Karen Tortorella					     		     	C-2019-3012082

	v.

PECO Energy Company


OPINION AND ORDER


BY THE COMMISSION:

[bookmark: _Hlk501454911]		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Karen Tortorella (Complainant or Ms. Tortorella), filed on January 30, 2020, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Marta Guhl, issued on January 15, 2020.  PECO Energy Company (PECO or Company) filed Replies to Exceptions on February 13, 2020.  For the reasons stated below, we will deny the Complainant’s Exceptions and adopt the Initial Decision, consistent with this Opinion and Order.

History of the Proceeding

		On August 6, 2019, the Complainant filed a Formal Complaint (Complaint) with the Commission against PECO averring that PECO was threatening to shut off her service.  As relief, the Complainant requested to return to a previous Commission-issued payment arrangement.  Complaint at 2-3.  

		On August 15, 2019, PECO filed an Answer (Answer).  In its Answer, PECO admitted that it issued a termination notice for delinquent charges but that termination efforts were ceased upon receipt of the present Complaint.  PECO averred that the Complainant defaulted on her previous payment arrangement and that the Complainant is not entitled to new payment terms pursuant to 66 Pa. C.S. § 1405(d) because she has not demonstrated a significant change in circumstance or decrease in income.  PECO contended that the Complainant’s unpaid balance is $2,289.82, which includes charges from the main account and an account for an attached apartment that was consolidated into the main account on January 31, 2019.  Answer at 1-3.  

		On October 1, 2019, an in-person hearing was held before ALJ Guhl.  Ms. Tortorella appeared pro se and testified on her own behalf.  The Complainant sponsored three exhibits which were entered into the record.  Counsel appeared on behalf of PECO and presented the testimony of one witness, Elsa Leung, Regulatory Assessor for PECO, who sponsored four exhibits, which were all admitted into the record.  A 38‑page hearing transcript was generated.  The record closed on October 22, 2019.  

		In the Initial Decision, issued January 15, 2020, ALJ Guhl denied and dismissed the Complaint, on the basis that the Complainant did not satisfy her burden of proof under the Public Utility Code (Code) to demonstrate that she is eligible for a second or subsequent Commission-issued payment arrangement or an extension of her prior Commission-issued payment arrangement.  I.D. at 1, 9.
		As previously noted, the Complainant filed Exceptions on January 30, 2020.  PECO filed Replies to Exceptions on February 13, 2020.

Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code.  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Company is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Company.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the complainant shifts to the Company.  If the evidence presented by the Company is of co-equal value or “weight,” the burden of proof has not been satisfied. The complainant now has to provide some additional evidence to rebut that of the Company.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically address shall be deemed to have been duly considered and denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

The ALJ’s Initial Decision

In the Initial Decision, the ALJ made seventeen Findings of Fact and reached ten Conclusions of Law.  I.D. at 2-4 and 8-9.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.

In her analysis, ALJ Guhl addressed two main issues: (1) PECO’s Termination Notice to the Complainant; and (2) the Complainant’s Request for a Payment Arrangement.  I.D. at 5-8. 

Termination Notice

The ALJ noted that PECO indicated that it did send the Complainant a termination notice, but the notice is no longer in effect because the Complainant filed an informal complaint and the current Complaint.  The ALJ provided that the issue of the termination notice is moot as the Complainant has service and there is no active termination notice pending.  I.D. at 5.

Request for a Payment Arrangement

Initially, the ALJ addressed whether the Complainant is eligible for a payment arrangement.  The ALJ explained that generally, the Responsible Utility Customer Protection Act, 66 Pa. C.S. §§ 1401-1418 (Chapter 14), applies to complainants alleging inability to pay and requesting a Commission-issued payment arrangement.  The ALJ noted that, Section 1405(d) of the Code prohibits the Commission from establishing a second or subsequent payment arrangement if the customer has defaulted on a Commission-issued payment arrangement, absent a change in income.  I.D. at 5-6.  The ALJ stated that under Section 1403, a “change in income” is defined as a decrease in household income of 20% or more if the customer’s household income level is greater than 200% of the Federal poverty level.  I.D. at 6 (citing 66 Pa. C.S. § 1403).  

In addition, the ALJ noted Section 1405(e) of the Code allows for an extension by six months if the customer defaulted on the payment arrangement as a result of a significant change in circumstance.  The ALJ explained that “significant change in circumstance” is defined as any of the following circumstances which are experienced by customers with household income less than 300% of the Federal poverty level:

(1) The onset of a chronic or acute illness resulting in a significant loss in the customer’s household income.
(2) Catastrophic damage to the customer’s residence resulting in a significant net cost to the customer’s household.
(3) Loss of the customer’s residence.
(4) Increase in the customer’s number of dependents in the household.

66 Pa. C.S. § 1403.

		The ALJ observed that the Complainant lives alone and works as a freelance writer.  At the time of the hearing, the ALJ explained, the Complainant’s income was $2,763 per month ($500 per week from a writing assignment and $596 per month in Social Security).[footnoteRef:2]  I.D. at 7. [2: 	 	We note that the ALJ did not include the rent the Complainant was receiving at the time of the hearing from the studio apartment at the same service address.  The Complainant’s monthly household income at the time of the hearing was $3,593 ([$500 per week*52weeks/year)/12 months/year] for a writing assignment + $596 per month in Social Security + $830 per month in rent from the studio apartment).  Tr. at 12, 14, 17.  The Complainant’s income of $3,593 at the time of the hearing is 345% of the 2019 Federal Poverty Guideline of $12,490 per year for a one-person household.  See https://aspe.hhs.gov/2019-poverty-guidelines.  ] 


The ALJ noted that the Complainant had been granted a payment arrangement by the Commission’s Bureau of Consumer Services (BCS) decision dated October 15, 2018.  The BCS provided the Complainant with a Level 1 payment arrangement of $144 (budget bill) + $19.00 (arrearage) = $163/month at BCS Case No. 3659211.  I.D. at 7 (citing Tr. at 24, PECO Exh. 4).  At the time of the BCS decision, the Complainant’s income was $2,583.33.  The ALJ noted that the Complainant defaulted on this Commission-issued payment arrangement.  I.D. at 7 (citing Tr. at 25). 

The ALJ reasoned that the Complainant does not meet the “change of income” criteria set out in Section 1403 of the Code, because the Complainant has not experienced a decrease in income of 20% or more.  I.D. at 7 (citing 66 Pa. C.S. § 1403). 

Similarly, the ALJ noted that the Complainant did not suffer a “significant change in circumstance” under the first Section 1403 criterion.  The Complainant testified that she suffered two medical conditions which affected her income in 2018 before the BCS had issued the payment arrangement.  At the time of the hearing, the Complainant had recovered and was working again.  I.D. at 7 (citing Tr. at 11).  The ALJ stated that the Complainant did not present any evidence that would meet any of the other three “significant change in circumstance” criteria enumerated in Section 1403 of the Code.  Therefore, the ALJ concluded that the Complainant’s request for a payment arrangement must be denied and the Complaint dismissed.  I.D. at 8.

Exceptions and Replies

		The Complainant’s Exceptions[footnoteRef:3] are not numbered but are all related to her changes in income that occurred after the hearing and after the close of the record.  She repeats her request from her Complaint for a payment arrangement of $144.00 per month.  Exc. at 1-2.  [3: 	 	We note that the format of the Exceptions does not strictly comply with Section 5.533(b) of our Regulations, which requires that each exception be numbered and identify the finding of fact and conclusion of law to which exception is taken and cite to the relevant pages of the Initial Decision.  52 Pa. Code § 5.533(b).  Nevertheless, we will accept the Exceptions as filed, pursuant to Section 1.2(a) of our Regulations. 52 Pa. Code § 1.2(a).] 


		In Reply to the Complainant’s Exceptions, PECO offers that the Complainant’s income at the time of the hearing had increased since the previous Commission-issued payment arrangement.  PECO avers that the Complainant did not meet the “change of income” criteria set out in Section 1403 of the Code.  R. Exc. at 3.  

		PECO contends that the Complainant did not present any evidence that would meet any of the “significant change in circumstance” criteria outlined in Section 1403 and, thus, the Complainant did not establish an entitlement to a second payment arrangement.  Id. 

		PECO dismisses the evidence the Complainant provided in her Exceptions concerning her change in income that occurred after the hearing and requests that this information should not be considered.  PECO avers that it has no way of knowing if this new evidence is true and correct, as no evidence of the change in income was presented at the hearing and PECO had no opportunity to cross-examine the Complainant on this alleged new evidence.  R. Exc. at 4.  

Disposition

		We shall deny the Complainant’s Exceptions.  In the Complainant’s Exceptions, she states that her income has changed.  At the hearing, the Complainant testified that her income was $500 per week from a writing assignment, $596 per month from Social Security and $830 per month from rent from the studio apartment attached to Complainant’s residence for a total of $3,593 or 345% of the 2019 Federal Poverty Guideline.  We agree with the ALJ that at the time of the hearing, the Complainant did not qualify for a Commission-issued payment arrangement or the reinstatement of her previous payment arrangement.  Based on the record evidence, the Complainant’s Exceptions are denied.  

		We note that the record has closed.  We further note that Section 5.431 of the Commission’s Regulations[footnoteRef:4] provides that after the record is closed, additional matters may not be relied upon or accepted into the record unless allowed for good cause shown by the presiding officer or the Commission upon motion.  The Complainant did not file a petition to reopen the record to introduce any evidence that her income had changed.  [4:  	52 Pa. Code § 5.431.] 

		The Complainant’s Exceptions seek to introduce additional evidence not in the record; however, it is well-established that parties cannot introduce new evidence at the exceptions stage.  Application of Apollo Gas Co., 1994 Pa. PUC Lexis, at *8-14 (Order entered February 10, 1994) (Apollo Gas).  Therefore, we must reject this extra-record evidence introduced by the Complainant in her Exceptions.  Apollo Gas.  

		At the time of the hearing, the Complainant was not enrolled in PECO’s Customer Assistance Program (CAP).  From the information submitted in the Exceptions, it appears as if the Complainant’s income from her freelance writing and her rental income were both quite variable even before the current Covid-19 pandemic.  We note that the Company’s CAP program might be an affordable option for the Complainant based on the income information provided in the Complainant’s Exceptions.  We suggest that the Complainant contact PECO for assistance with a payment arrangement or possible enrollment in its CAP.  There may be options for the Complainant even if she does not qualify for CAP.[footnoteRef:5]  We encourage the Complainant to contact PECO’s CARES program for assistance at 1-800-774-7040 to determine her eligibility for assistance programs.   [5: 	 	PECO is offering information on bill assistance at www.peco.com/billrelief or https://www.peco.com/MyAccount/CustomerSupport/Pages/AssistancePrograms.aspx.  ] 


Conclusion

Based on our review of the record, the Exceptions, and the applicable law, we find that the ALJ’s Initial Decision is sound and agree with the ALJ’s determination that the Complainant is not eligible for a new payment arrangement or the extension of a previous payment arrangement.  Accordingly, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision, consistent with this Opinion and Order; THEREFORE,
IT IS ORDERED:

1. That the Exceptions filed by Karen Tortorella on January 30, 2020, are denied, consistent with this Opinion and Order.

2. That the Initial Decision of ALJ Marta Guhl, issued on January 15, 2020, is adopted, consistent with this Opinion and Order.

3. That the Formal Complaint filed by Karen Tortorella on August 6, 2019, against PECO Energy Company at Docket No. C-2019-3012082 is denied.

4. That the proceeding at Docket No. C-2019-3012082 be marked closed.

							BY THE COMMISSION,	
[bookmark: _GoBack][image: ]



							Rosemary Chiavetta
							Secretary


(SEAL)

ORDER ADOPTED:  October 8, 2020

ORDER ENTERED:  October 8, 2020
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