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OPINION AND ORDER


BY THE COMMISSION:

[bookmark: _Hlk38523551]Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Michelle Lescouflair (Complainant or Ms. Lescouflair) filed on March 20, 2020.  The Exceptions were filed in response to the Initial Decision (I.D. or Initial Decision) of Administrative Law Judge (ALJ) F. Joseph Brady, served on the Parties on March 11, 2020, in the above-captioned proceeding.  On June 3, 2020, Philadelphia Gas Works (PGW or the Company) filed Replies to Exceptions.  For the reasons discussed below, we shall deny the Complainant’s Exceptions, adopt the Initial Decision of ALJ Brady, and dismiss the Complaint, consistent with this Opinion and Order.
History of the Proceeding

On October 7, 2019, Ms. Lescouflair filed a Formal Complaint (Complaint) with the Commission against PGW.  In the Complaint, Ms. Lescouflair indicated that PGW is threatening to, or already has, shut off her service at 1314 N. 53rd Street, Philadelphia, Pennsylvania, 19131 (Service Address).  The Complainant further noted that there are incorrect charges on her bill, adding that PGW charged her approximately $8,300 for prior bills.  Ms. Lescouflair claimed, inter alia, that PGW stated that she provided the Company with fraudulent income information when she applied for low-income assistance.  Ms. Lescouflair proffered her innocence and averred that someone in the Company tampered with her paperwork or incorrectly entered her information.  As relief, the Complainant requested to go back on any low-income assistance program because she is unemployed and receiving welfare.  Complaint at ¶¶1-5.

On November 20, 2019, PGW filed an Answer to the Complaint (Answer), admitting that PGW provides gas service to the Complainant and that it issued a shut off notice for the service at the Service Address, but denying that there are incorrect charges on the Complainant’s bill for the service at the Service Address.  Answer at 1; I.D. at 1.  PGW elaborated that on February 23, 2017, the Complainant enrolled in the Company’s Customer Responsibility Program (CRP) but was removed from the CRP six months later due to fraud.[footnoteRef:1]  The Company further clarified that on August 29, 2019, PGW terminated the gas service as a result of non-payment.  Answer at 1.  PGW requested that the Complaint be dismissed.  Answer at 2; I.D. at 1.  Attached to the Answer and labeled as “Exhibit 1” is a copy of an informal Bureau of Consumer Services (BCS) decision (Informal Decision) at BCS Case No. 3731609, dated as closed September 16, 2019.  See Exhibit 1 to Answer.  PGW noted that the Informal Decision concluded, inter alia, that the Complainant is not eligible for a payment arrangement.  Answer at 1.  [1:  	According to the Answer, PGW stated that, “[o]n February 23, 2017, the Complainant enrolled in the Customer Responsibility program (CRP).”  Answer at 1.  The Company continued, “[o]n August 23, 2017, the CRP was removed from CRP due to fraud.”  Id.  Regarding the previous two citations, we believe the former reference to “CRP” in the second statement to be an inadvertent misstatement.  Accordingly, we will presume that, based on the context of the citations, on August 23, 2017, the Complainant was removed from the CRP due to fraud.] 


[bookmark: _Hlk48815214]By Hearing Notice dated December 9, 2019 (Hearing Notice) and duly served on the Parties, an Initial In-Person Hearing was scheduled for January 24, 2020, at 10:00 a.m.[footnoteRef:2]  The Hearing Notice included the date, location, and time of the hearing.  The Hearing Notice further stated: “Attention:  You may lose the case if you do not take part in this hearing and present facts on the issues raised.”  I.D. at 2 (emphasis in original). [2: 	We note that, according to the record, Special Agent Kailey B. Maguire issued a Prehearing Order, dated December 4, 2019, indicating that an Initial Telephonic Hearing was scheduled for January 7, 2020, at 10:00 a.m.  Upon further review of the record and the Commission’s case management system, there is no indication that a hearing in this proceeding occurred on January 7, 2020.  ] 


Furthermore, ALJ Brady issued a Prehearing Order, dated December 19, 2019 (Prehearing Order), which also contained the date, time, and location of the hearing.  The Prehearing Order also stated the following:  “THE COMPLAINT WILL BE DISMISSED IF THE CUSTOMER FAILS TO PARTICIPATE IN THE HEARING AND PRESENT EVIDENCE IN SUPPORT OF THE COMPLAINT.”  I.D. at 2 (emphasis in original).

On January 24, 2020, an evidentiary hearing was held as scheduled, in accordance with the Hearing Notice.  The Complainant did not appear at the hearing.  PGW was present at the hearing, represented by counsel and was prepared to present the testimony of one witness.  I.D. at 2.  The Complainant was provided with an additional fifteen minutes to appear at the hearing but failed to do so.  Id.  Due to the Complainant’s failure to appear at the hearing, PGW’s counsel moved to dismiss the case.  I.D. at 2; Tr. at 5.  The ALJ noted that he would receive the Company’s motion but render his decision once he was in receipt of a copy of the hearing transcript.  Tr. at 5.  No witnesses were presented at the hearing and no exhibits were introduced into the record.  I.D. at 2.  

The hearing produced a transcript consisting of six pages.  The record was closed on February 6, 2020.[footnoteRef:3]  I.D. at 2. [3:  	We note that, although the Commission’s case management system indicates that the hearing transcript was received January 24, 2020 (the date of the hearing) and the Initial Decision indicates that the transcript was received on February 6, 2020, the hearing transcript is stamped as “Received” by the Commission’s Secretary’s Bureau on February 3, 2020.] 


On March 11, 2020, by a Secretarial Letter (March 2020 Secretarial Letter), the Commission issued the Initial Decision of ALJ Brady dismissing the Complaint.[footnoteRef:4]  As of the date the Initial Decision was issued, the Complainant had not contacted the Commission regarding her failure to appear for the hearing.  I.D. at 4. [4: 	The March 2020 Secretarial Letter directed Exceptions to be filed within twenty (20) days of the date of the Secretarial Letter and Replies to Exceptions to be filed within ten (10) days of the due date for filing Exceptions.] 


As previously noted, the Complainant filed Exceptions on March 20, 2020.[footnoteRef:5]  PGW filed its Replies to Exceptions on June 3, 2020.   [5: 	The Complainant filed her Exceptions with the Commission’s Secretary’s Bureau on March 20, 2020, but did not include a Certificate of Service.  By letter dated May 22, 2020 (May 2020 Secretarial Letter), the Secretary’s Bureau notified all Parties that it received the Exceptions by mail on May 21, 2020, and the Complainant had failed to serve a copy of the Exceptions on PGW.  The Secretary’s Bureau provided a copy of the Exceptions to PGW and gave the Company until June 1, 2020, to file Replies to Exceptions.] 

 
Discussion

[bookmark: _Hlk46208808]We begin by addressing the timeline of PGW’s Replies to Exceptions.  The May 2020 Secretarial Letter stated, in pertinent part: “[I]n order to avoid prejudice to any party pursuant to 52 Pa. Code § 5.535, the Respondent shall have until June 1, 2020 to file Reply Exceptions.” May 2020 Secretarial Letter (emphasis omitted).  Section 5.535(a) of our Regulations directs that replies to exceptions shall be filed within ten days of the date that exceptions are due.  52 Pa. Code § 5.535(a).  Here, by way of the May 2020 Secretarial Letter, the Secretary’s Bureau served a copy of the Exceptions on the Parties on May 22, 2020.[footnoteRef:6]  Consequently, the Secretary’s Bureau afforded the Company until June 1, 2020, or ten days from the date the May 2020 Secretarial Letter was served, to file replies.  According to the Commission’s case management system, PGW’s Replies to Exceptions were received by the Commission on June 3, 2020.  Further, the cover letter and Certificate of Service attached to the Replies to Exceptions, as well as the signature in the Replies to Exceptions, are all dated June 3, 2020.  Accordingly, we will not consider the Company’s Replies to Exceptions as they were not timely filed, pursuant to 52 Pa. Code § 5.535(a). [6:  	It should be noted that, due to the Coronavirus pandemic (COVID-19 pandemic), the Commission’s offices were closed on or about March 16, 2020.  Due to inaccessibility of postal mail, all correspondence was served electronically.  ] 


[bookmark: _Toc10812924]Legal Standards
[bookmark: _Hlk39487845]
[bookmark: _Hlk49953195]As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof, pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Company is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992) (Lansberry).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Company.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980) (Norfolk).

As an administrative agency of the Commonwealth, the Commission is required to provide due process to the parties appearing before it.  Schneider v. Pa. PUC, 479 A.2d 10, 15 (Pa. Cmwlth. 1984), citing Fusaro v. Pa. PUC, 382 A.2d 794 (Pa. Cmwlth. 1978) (Schneider).  Due process is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider, citing Township of Middleton v. The Institute District of the County of Delaware, 293 A.2d 885 (Pa. Cmwlth. 1972), aff’d, 450 Pa. 282, 299 A.2d 599 (Pa. Cmwlth. 1973).  The fundamental requirement of due process is the opportunity to be heard at a meaningful time and in a meaningful manner.  Montefiore Hospital Ass’n of Western Pennsylvania v. Pa. PUC, 421 A.2d 481, 484 (Pa. Cmwlth. 1980).

The Commission is required to fix the time and place of a hearing in a complaint proceeding and to serve notice thereof upon the parties of interest.  See 66 Pa. C.S. § 703(a)-(b).  Service on interested persons is sufficient to provide notice.  52 Pa. Code § 5.201(a).  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  See, Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (Pa. 1974) (Mayflower); Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944, 946 (Pa. Cmwlth. 1994), appeal denied, 539 Pa. 696, 653 A.2d 1234 (1994); Geary v. Verizon Pennsylvania Inc., Docket No. C‑2009-2118625 (Order entered September 16, 2010) (Geary).

Once notice of a hearing and the opportunity to be heard have been provided by the Commission, it is the responsibility of the parties to appear and participate in the hearing.  Mumma v. PPL Electric Utilities Corporation, Docket No. C‑00014869 (Order entered January 24, 2002); Sentner v. Bell Telephone Company of Pennsylvania, Docket No. F-00161106 (Order entered October 25, 1993) (Sentner).

A party to a proceeding has the right to request a continuance of the hearing, which may be considered and granted by the presiding officer for “good cause.”  See 52 Pa. Code § 1.15(b).  The party making the request must file a motion at least five days prior to the hearing date stating the facts on which the request is made, except that during a hearing, an oral request for hearing continuance may be made before the presiding officer in the hearing room.  52 Pa. Code § 1.15(b).

If a party fails to appear at a scheduled and duly notified hearing, the party will be deemed to have waived the opportunity to participate in a hearing in the matter.  66 Pa. C.S. § 332(f); 52 Pa. Code § 5.245(a)-(b).  This result is not applied to the party, however, if the presiding officer determines that the party’s failure to appear was “unavoidable” and the interests of the other party (or parties) and the public will not be “prejudiced” by permitting the reopening or further examination.  66 Pa. C.S. § 332(f); 52 Pa. Code § 5.245(a)-(b).  Also, this result may not be applied if the presiding officer of the Commission determines that the complainant demonstrated a good faith attempt to attend the hearing.  See, e.g., Yomari Then v. Philadelphia Gas Works, Docket No. F‑2012-2318264 (Order entered June 13, 2013); see also Windell C. Wiggins v. PECO Energy Company, Docket No. C-2010-2190335 (Order entered October 27, 2011).

The public interest is prejudiced by the wasteful use of the agency’s and the respondent’s time and resources in addressing a complaint.  See Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 26, 1995) (Jefferson), see also, e.g., Charles Nichols III v. Bell-Atlantic-Pennsylvania, Docket No. C‑00956667 (Order entered August 4, 1995).  Out of concern for the waste of the Commission’s (and respondent’s) time and resources, we have, on many occasions, dismissed pro se complaints with prejudice for failure to appear at a hearing.  See, e.g., Cynthia Santore Smith v. PECO Energy Company, Docket No. F-2014-2446204 (Order entered September 3, 2015); Marilyn Day v. PECO Energy Company, Docket No. C‑2010‑2181515 (Order entered June 10, 2011); and Geary.

[bookmark: _Hlk39479873]Finally, we note that any argument or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).
[bookmark: _Hlk45106054]
ALJ’s Initial Decision

In the Initial Decision, ALJ Brady made ten Findings of Fact and reached four Conclusions of Law.  I.D. at 2-3, 5.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

The ALJ initially referenced Schneider to note that the Commission, as an administrative agency, is required to provide due process to the parties appearing before them, and that this requirement is satisfied when the administrative agency provides the notice and opportunity to be heard.  I.D. at 3.

In his analysis, the ALJ explained that a Hearing Notice and a Prehearing Order were mailed to Ms. Lescouflair by regular first-class mail and that neither of these documents was returned to the Commission as undeliverable by the post office.  I.D. at 3.  Therefore, the ALJ presumed, the Complainant was deemed to have received these documents.  I.D. at 4 (citing Mayflower; Meierdierck v. Miller, 147 A.2d 406 (Pa. 1959); Samaras v. Hartwick, 698 A.2d 71 (Pa. Super. 1997) (Samaras); Judge v. Celina Mutual Insurance Co., 449 A.2d 658 (Pa. Super. 1982) (Judge)).

The ALJ also noted that the Complainant did not appear at the hearing and had not contacted the Commission prior to the hearing.  The ALJ added that, under the circumstances, Ms. Lescouflair had ample opportunity to appear and be heard in this proceeding but failed to do so.  Therefore, the ALJ reasoned, the Complainant’s due process rights have been fully protected.  I.D. at 4 (citing Sentner, 52 Pa. Code § 5.245(a)).

Finally, the ALJ stated that, by failing to appear and proffer any evidence to support her Complaint, Ms. Lescouflair failed to meet her burden of proof.  The ALJ explained that, because Section 332(a) of the Code, 66 Pa. C.S. § 332(a), places the burden of proof upon the proponent of any request for relief, the Complainant bears the burden of proving, by a preponderance of the evidence, that she is entitled to relief.  Therefore, the ALJ concluded, the Complaint should be dismissed with prejudice.  I.D. at 4 (citing Jefferson; El-Ayazra v. West Penn Power Company, Docket No. F‑2015‑2509292 (Order entered June 30, 2016) (El-Ayazra); 52 Pa. Code § 5.245).

Consistent with all of the above reasons, the ALJ recommended that the Commission grant PGW’s oral motion to dismiss the Complaint.  I.D. at 5. 
Exceptions

In her two-page, handwritten Exceptions,[footnoteRef:7] in relevant part, the Complainant disputes her receipt of most documents mailed to her regarding this proceeding.  Specifically, Ms. Lescouflair states the following: [7: 	 	We acknowledge that the format of the Complainant’s Exceptions does not strictly comply with Section 5.533(b) of our Regulations, 52 Pa. Code § 5.533(b), which requires that exceptions be numbered, identify the finding of fact and conclusions of law to which exceptions is taken, and cite to the relevant pages of the Initial Decision.  Nevertheless, particularly because the Complainant is appearing pro se, we will accept the Exceptions as filed, pursuant to Section 1.2(a) and (d) of our Regulations, 52 Pa. Code § 1.2(a) and (d), in order to secure a just, speedy, and inexpensive determination.  ] 


Today I received a letter dated March 11, 2020 denying me of my request.  The letter states all these letters were mailed to me.  I did not receive most letters.

*	*	*

Even when I came to the property biweekly or once a month I didn’t see such letters. 

*	*	*

The only letter I found was a hearing dated Jan 7 which was too late.  I didn’t have a phone.  I was using an Obama phone.

Exc. at 1.  The Complainant explains that she and her children left her home because she did not have hot water, but she has since returned to her home.  Ms. Lescouflair adds that someone broke into and robbed her home.  Id.  

The Complainant also states, inter alia, that she and her daughter suffer from asthma and that she is still without hot water.  A substantial portion of the Exceptions consists of a recitation of Ms. Lescouflair’s Complaint.  The Complainant requests that the elements outlined in her Complaint be reconsidered, particularly in light of the COVID-19 pandemic.  The Complainant closes her Exceptions by listing her phone number and requesting that someone tell her what to do next.  Exc. at 1-2.  

Disposition

On consideration of the positions of the Parties, we note that it is within the sound discretion of the ALJ to decide whether the Complainant’s failure to appear was unavoidable and whether permitting a hearing after such a “no-show” would prejudice the public interest or the interest of the other party.  See 66 Pa. C.S. § 332(f); see also 52 Pa. Code § 5.245(a)-(b).  In the matter before us, the ALJ ruled to dismiss the Complaint, with prejudice, finding that the Complainant had ample opportunity to appear and be heard in this proceeding but that the Complainant did not appear at the hearing and did not contact the Commission.  I.D. at 4; 52 Pa. Code § 5.245(a).  Further, the ALJ found that, by the Complainant failing to appear at the hearing and to present evidence in support of her Complaint, she failed to meet her burden of proving, by a preponderance of the evidence, that she is entitled to relief.  I.D. at 4; 66 Pa. C.S. § 332(a). 

From an administrative due process standpoint, the Commission examines whether a complainant’s failure to appear at a scheduled and duly notified hearing shall be deemed to be the party’s waiver of the opportunity to participate in a hearing in the matter.  66 Pa. C.S. § 332(f); 52 Pa. Code § 5.245(a)-(b).  Whether the complainant’s failure to appear at the hearing was “unavoidable” is a fact-based question.  Where a complainant’s failure to appear at a scheduled hearing is unavoidable, the presiding officer has the discretion to recognize that and to reschedule the hearing.  66 Pa. C.S. § 332(f); 52 Pa. Code § 5.245(a)-(b).  However, if a complainant fails to bring the situation to the attention of the presiding officer prior to the issuance of the Initial Decision, the record closes and the presiding officer can no longer exercise that discretion.  See, e.g., Alice Anderson v. PECO Energy Company, Docket No. F‑2017‑2614241 (Order entered July 18, 2018); see also, e.g., Judith Benvenger v. PECO Energy Company, Docket No. C-2018-3005286 (Order entered December 19, 2019).  

At the exceptions stage of a proceeding before the Commission, the record is closed, and the party filing exceptions is charged with not only challenging the findings and conclusions of the Initial Decision, but with providing a compelling explanation as to why they failed to raise their reason for failing to appear in a timely fashion so that the ALJ could determine whether to reschedule his hearing.  Based on prior cases, to meet the “unavoidable” standard, the Commission required a complainant to show, with supporting information, that the failure to appear was due to exigent circumstances.  See, e.g., El-Ayazra; see also, e.g., Shawn Mathis v. PECO Energy Company, Docket No. C‑2018-3001616 (Order entered February 28, 2019) (Mathis).  

Here, the record is now closed but, for the first time in this proceeding, the Complainant’s absence from her home became apparent during the Exceptions stage of this proceeding.  In her Exceptions, the Complainant proffers that she and her children had to vacate her home because she had no hot water.  Although Ms. Lescouflair notes that she has since returned to her home, she does not specify when she returned to her home nor when she was absent from her home.  Furthermore, the Complainant does not elaborate on how her absence from her home impacted her failure to attend the scheduled hearing on January 24, 2020.  Indeed, we are unable to determine the value of Ms. Lescouflair’s excuse that she left her home for an unspecified period of time, given that she did not provide sufficient details or any documentation to support the basis of her excuse.  Therefore, we are unable to conclude that the Complainant’s excuse meets the “unavoidable” standard necessary to justify her failure to appear at the hearing.

The Complainant also claims that she did not receive most of the documents that were noted as mailed to her in the ALJ’s Initial Decision.[footnoteRef:8]  As discussed, supra, the Hearing Notice and Prehearing Order that were sent to Ms. Lescouflair were not returned by the United States Postal Service and the ALJ presumed that the Complainant received the Commission’s documents for the hearing.  I.D. at 4.  The Commission has recently concluded that, in order for this presumption to be valid, notice must be sent to the address that is listed on the formal complaint or otherwise provided by the complainant.  In Kelly Murphy v. Pennsylvania Electric Company, Docket No. F‑2019-3010273 (Order entered April 16, 2020), the address that appeared on the formal complaint did not match the address for the complainant that was used for service of that proceeding’s hearing notice and prehearing order.  Consequently, the Commission concluded that the complainant may not have received sufficient notice of the hearing in that proceeding.  In the instant case, however, the address that appears on Ms. Lescouflair’s Complaint does match the address for the Complainant that was used for service of the Hearing Notice and Prehearing Order.  We note that, upon a review of the record, there is no indication that documents mailed to the Complainant were returned to the Commission as undeliverable at any point during this proceeding.  Therefore, we affirm the ALJ’s conclusion that the Hearing Notice and Prehearing Order were received by the Complainant. [8:  	In her Exceptions, Ms. Lescouflair contends that she did not receive most of the letters that were stated in “a letter dated March 11, 2020.”  Exc. at 1.  We will presume that the Complainant is referring to the ALJ’s Initial Decision, issued on March 11, 2020.] 


Accordingly, for all the foregoing reasons, we will deny the Complainant’s Exceptions, affirm the ALJ’s Initial Decision and dismiss with prejudice the Complaint.  A dismissal with prejudice means that the Complainant is barred from filing another complaint with the Commission raising the same issues or claims as raised in the dismissed complaint.
Conclusion

Based upon our review and consideration of the record in this proceeding, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1. That the Exceptions of Michelle Lescouflair, filed on March 20, 2020, at Docket No. C-2019-3013391, are denied, consistent with this Opinion and Order.

2. That the Initial Decision of Administrative Law Judge F. Joseph Brady, issued on March 11, 2020, at Docket No. C-2019-3013391, is adopted, consistent with this Opinion and Order.

3. That the Formal Complaint of Michelle Lescouflair against Philadelphia Gas Works, filed on October 7, 2019, at Docket No. C‑2019-3013391, is dismissed with prejudice.

4.	That this proceeding at Docket No. C-2019-3013391 be marked closed. 

BY THE COMMISSION,
[bookmark: _GoBack][image: ]
	


Rosemary Chiavetta
Secretary


(SEAL)

ORDER ADOPTED:  October 8, 2020

ORDER ENTERED: October 8, 2020
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