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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Tim S. McKercher					:
							:
	v.						:		C-2020-3021080
							:
Hanover Municipal Water Works			:



INTERIM ORDER
ON FIRST PREHEARING CONFERENCE

		On July 28, 2020, the Complainant, Tim S. McKercher, filed a Formal Complaint against Hanover Municipal Water Works (HMWW).  The Complainant challenges a proposed line abandonment and replacement project known as the “Beck Mill Road Water Line Replacement Project,” which the Complainant alleges is too costly and imposes an undue financial burden on him because the project would require him to bear the cost of installation a new service line.[footnoteRef:1] [1:   	The Formal Complaint lists six other ratepayers, characterized by Mr. McKercher as “a group affected by the decision of the Borough of Hanover/Hanover Municipal Water Works.”  However, I am not aware that the other ratepayers have filed their own complaints.  As it does not appear that Mr. McKercher is an attorney, he cannot represent the interests of other individuals.  52 Pa.Code § 1.21.
] 


		On August 19, 2020, HMWW filed an Answer and New Matter and Preliminary Objections to the Complaint.[footnoteRef:2]  On August 30, 2020, the Complainant filed motions for extensions of time to respond to the new matter and the preliminary objections in order to secure the advice of counsel. [2:   	HMWW also filed a Petition for Declaratory Order on August 19, 2020, which was docketed at P-2020-3021398.  That proceeding is currently assigned to the Commission’s Law Bureau.] 


		On September 10, 2020, the Office of Consumer Advocate (OCA) filed an intervention and public statement.  OCA noted that it was also filing an intervention in the Petition for Declaratory Order filed by HMWW on August 19, 2020. 

		By notice dated September 21, 2020, this matter was assigned to me and scheduled for a prehearing conference on Tuesday, October 13, 2020.  A prehearing conference order was served on September 22, 2020, which stated that the preliminary objections of HMWW would be held in abeyance in order to provide the Complainant an opportunity to respond.[footnoteRef:3] [3:   	See Carlock v. The United Telephone Company of Pennsylvania, Docket No. F 00163617 (Order entered July 14, 1993).
] 


		On October 7, 2020, the Complainant filed an amended complaint, which modified some of the language of his original complaint, and also included “verifications” of other affected customers in support of his complaint.

		On October 9, 2020, Tracy L. Albrecht, another customer of HMWW, filed a formal complaint[footnoteRef:4] which also challenged the Beck Mill Road Water Line Replacement Project and alleged that the project is too costly and imposes an undue financial burden.[footnoteRef:5]  
 [4:  	C-2020-3022354.
]  [5:   	By email on October 13, 2020, I provided Mr. Albrecht a copy of the prehearing conference notice and order and invited him to join the prehearing conference.] 

		The prehearing conference convened as scheduled.  Mr. McKercher and Mr. Albrecht appeared.  Attorney Scott T. Wyland appeared on behalf of HMWW.  Attorneys Christy Appleby and Erin Gannon appeared on behalf of OCA.

		No party objected to the consolidation of Mr. Albrecht’s complaint with Mr. McKercher’s complaint.

		The parties reported that they had engaged in settlement discussions, which were ongoing and productive.  However, the parties had not had an opportunity to discuss a litigation schedule.  In the ordering paragraphs below, the parties will be directed to discuss a procedural schedule and present it for my approval.

		HMWW filed preliminary objections on two grounds.  First, that the Formal Complaint should be dismissed because it failed to set forth a violation of the Public Utility Code.  This argument is based on HMWW’s contention that the language of its tariff clearly places the responsibility upon the customer to install and maintain the customer service line.  Second, HMWW contends that the Complaint should be dismissed because the Complainant failed to join all necessary parties – the other residents affected by the project.

		Mr. McKercher explained his view that the tariff is not clear and that it does not clearly state where the utility proposes to abandonment an existing main on private property.  OCA joined Mr. McKercher’s opposition to the dismissal of the Formal Complaint.  OCA further pointed out that the Commission has approved limited waivers for customer service line replacements in connection with infrastructure improvement projects.

	After hearing the parties’ positions, I dismissed the preliminary objections.  Given the unique circumstances presented by the Formal Complaint, the relief sought by HMWW is not clearly warranted and free from doubt.[footnoteRef:6]  In this case, a better result is more likely to be achieved if the dispute is resolved based on a fully developed record, particularly in view of the self-represented status of the Complainants. [6:   	Interstate Traveller Services, Inc. v. Pa. Department of Environmental Resources, 406 A.2d 1020 (Pa. 1979); Application of K&F Medical Transport, LLC, PUC Docket No. A-2008-2020353 (Initial Decision dated April 25, 2008).
] 


	Counsel for HMWW pointed out, correctly, that an amended complaint generally renders preliminary objections moot.[footnoteRef:7]  Rather than requiring HMWW to refile virtually identical preliminary objections to the amended complaint and to expedite the proceedings, I excused HMWW from filing new preliminary objections on the same grounds as those filed to Mr. McKercher’s original Complaint on August 19, 2020.  HMWW’s position regarding the interpretation of the tariff and whether there is a violation of the Public Utility Code is not considered waived by not filing subsequent preliminary objections.  HMWW is free to continue to pursue these claims without filing new preliminary objections on the grounds that the amended complaint of Mr. McKercher, to the complaint of Mr. Albrecht, or to any subsequent complaint filed by any of the customers impacted by the Beck Mill Road Water Line Replacement Project.  Although not in strict compliance with the Commission’s regulations, relieving HMWW of filing virtually the same preliminary objections relieves the self-represented complainants from the burden of responding and also conserves judicial resources.  The parties time is better spent in discussing resolution of the dispute and reaching an agreement on a schedule for subsequent proceedings. [footnoteRef:8]   [7:   	52 Pa.Code § 5.91.]  [8:   	52 Pa.Code § 1.2.	] 


THEREFORE, 

IT IS ORDERED:

	1.	That the Formal Complaint of Tracy L. Albrecht, C-2020-3022354, is consolidated with the Formal Complaint of Tim. S. McKercher, C-2020-3021080.  Subsequent filings shall include the caption:

	Tim S. McKercher					:	C-2020-3021080		
	Tracy L. Albrecht					:	C-2020-3022354
		v.						:		
[bookmark: _GoBack]								:
	Hanover Municipal Water Works			:


		2.	That the preliminary objections of Hanover Municipal Water Works to the Formal Complaint of Tim S. McKercher are dismissed.  Hanover Municipal Water Works is excused from filing preliminary objections on the same grounds to the amended complaint of Tim S. McKercher filed on October 7, 2020, to the formal complaint of Tracy L. Albrecht filed on October 9, 2020, and to any subsequent formal complaint of any customer affected by the Beck Mill Road Water Line Replacement Project without prejudice to fully litigate its position in this proceeding or to challenge the ruling on any appeal.
		3.	That the parties shall confer and on or before November 6, 2020, shall file a Status Report.  The Status Report may request a continuance of the proceedings for the purpose of settlement discussions or may include a proposed litigation schedule for approval.  The Status Report may also include a request for a further prehearing conference.  

		4.	You must email ALJ Long at malong@pa.gov any documents that you electronically file in this proceeding.  If you email ALJ Long any documents or correspondence, you must also send a copy to all parties in this case.  The current service list is attached to this order.  The Commission presently does not have access to regular mail because our offices are closed due to the COVID-19 pandemic.  All parties are encouraged to sign-up for efiling and eservice.  Please visit the Commission’s website at www.puc.pa.gov for instructions.

		5.	Commission policy promotes settlements.  52 Pa.Code § 5.231(a).  Even if you are unable to settle this case, you may still resolve many questions or issues during your talks.  If an agreement is reached, a formal hearing will not be necessary.  In the event the parties believe that their discussions may benefit from facilitation with the Office of Administrative Law Judge Mediation Unit, they may request that this matter be referred. 


[bookmark: _Hlk505862083]Date:  October 13, 2020						/s/				
							Mary D. Long
							Administrative Law Judge




2
[bookmark: _Hlk51673205]C-2020-3021080 - TIM MCKERCHER v. HANOVER MUNICIPAL WATERWORKS

Updated 10/13/20

TIM S MCKERCHER
375 PARK HEIGHTS BLVD
HANOVER PA  17331
717-965-5902
Accepts eService

*SCOTT T WYLAND ESQUIRE
ISAAC WAKEFIELD ESQUIRE
SALZMANN HUGHES PC
112 MARKET STREET
8TH FLOOR
HARRISBURG PA  17101
717-234-6700
*Accepts eService
iwakefield@salzmannhughes.com
Representing the Borough of Hanover, Hanover Municipal Water Works
Via electronic service only due to Emergency Order at M-2020-3019262

ERIN L GANNON ESQUIRE
OFFICE OF CONSUMER ADVOCATE
555 WALNUT STREET 5TH FLOOR
FORUM PLACE
HARRISBURG PA  17101
717-783-5048
Accepts eService

TRACY ALBRECHT
390 PARK HEIGHTS BLVD
HANOVER PA  17331
717-253-4586
Accepts eService

		

