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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Miranda Edwards					:	
							:		
	v.						:		C-2018-3002741
							:
Duquesne Light Company				:



INTERIM ORDER
GRANTING RESPONDENT'S MOTION TO STRIKE
AND CLOSING THE HEARING RECORD

The evidentiary hearing convened in this proceeding as scheduled on February 27, 2020 and was concluded on that date.  At the hearing, Complainant moved to admit nine exhibits marked as Complainant's Exhibits A, B, C, D, E, F, G, H, and I. Complainant's Exhibits A and B were admitted into evidence without objection.  Respondent objected to Complainant's Exhibits C, D, E, F, G, H, and I, and these exhibits were ruled inadmissible.

On June 2, 2020, an Interim Order was issued permitting the parties to file briefs in this proceeding by July 3, 2020.

Respondent filed a brief on July 2, 2020.  Complainant did not file a brief.

On July 8, 2020, the undersigned presiding officer was provided with a copy of an email from Complainant acknowledging that she received a brief from Respondent but indicating that she did not receive the order setting the briefing schedule.

On July 9, 2020, an Interim Order Extending the Briefing Schedule was issued allowing Complainant to file her brief on or before August 6, 2020 and reply briefs on or before September 11, 2020.
	Complainant filed Complainant’s Post-Hearing Brief on August 6, 2020.   At page 5 of Complainant's Post-Hearing Brief she disclosed settlement discussions between herself and Respondent’s counsel[footnoteRef:1], which Complainant averred occurred on February 22, 2020, during a telephone conversation between counsel for Respondent and Complainant.[footnoteRef:2]  Complainant also attached and relied upon exhibits to her Post-Hearing Brief that she offered at the hearing, seven of which were ruled as inadmissible at the hearing. [1:  	The communication is not set forth in this order to avoid the possibility of disclosing confidential information.
]  [2:  	Complainant did not include page numbers in her Post-Hearing Brief, so page 1 of Complainant's Post-Hearing Brief will be designated as the page that begins with the heading "INTRODUCTION."
] 


Both parties filed reply briefs on September 11, 2020.  In her reply brief, Complainant referred to several articles and documents that she did not offer into evidence at the hearing.[footnoteRef:3]  [3:  	Complainant's reply brief is titled "Response to Duquesne Light Company's Post-Hearing Brief and Proposed Findings of Fact, Conclusions of Law, and Order and will be referred to as "Complainant's Reply Brief."] 


On September 22, 2020, Respondent filed a Motion to Strike Improper and Inadmissible Material in Complainant's Post-Hearing Brief and Reply Brief averring that Complainant made a number of improper disclosures and repeatedly referred to evidence that is not in the record.

On October 2, 2020, Complainant filed Complainant’s Objections to Duquesne Light Company’s Motion to Strike, requesting that Respondent’s Motion to Strike be denied.

		As Respondent argues, under Rule 408 of the Pennsylvania Rules of Evidence, settlement offers generally are not admissible as evidence.  Pa.R.E. 408.  Regulations governing hearings before the Commission also state that settlement offers are inadmissible: "Offers of settlement . . . not agreed to by every party . . . will not be admissible in evidence against a counsel or party claiming the privilege."  52 Pa.Code § 5.231(d).

In addition, the Commonwealth Court and the Presiding ALJ have ruled that settlement negotiations are generally inadmissible in administrative proceedings.  Shapiro v. State Bd. of Accountancy, 856 A.2d 864, 875 (Pa.Cmwlth. 2004) (settlement offer was inadmissible in disciplinary proceeding before State Board of Accountancy).

Complainant, at page 5 of her Post-Hearing Brief revealed the substance of an alleged settlement discussion between Complainant and counsel for Duquesne Light on February 22, 2020.  The alleged conversation related to settlement discussions, are inadmissible in administrative proceedings and will be stricken.  In addition, Complainant also attached Exhibit C to her Post-Hearing Brief, which is an email that contains settlement discussions with Duquesne Light's counsel, which discloses inadmissible settlement discussions, which are inadmissible in administrative proceedings, which were ruled as inadmissible at the hearing and will also be stricken.

In addition, Exhibits D, E, F, G, H, and I were excluded from evidence at the hearing.  Respondent correctly argues that the Commission must base its decisions on the evidence in the record and cannot look beyond the record to support a desired finding of fact or conclusion of law.  Chailla v. Verizon Pa. LLC, Docket No. C-2019-3008691, 2020 WL 1906043 , at *6 n.5 (Pa. P.U.C. Mar. 31, 2020).  The Commission prohibits parties from offering evidence into the record after the hearing because it violates the principle of "fundamental fairness" as well as "the due process rights of other parties . . ." Paul v. PECO Energy Co., Docket No. C-20152475355, 2019 WL 1315249, at *13-14 (Pa. P.U.C. Mar. 14, 2019).

Under the circumstances, Exhibits D, E, F, G, H, and I,  attached to Complainant's Post-Hearing Brief , will be stricken.

With regard to Complainant's references to documents and articles that she did not offer into evidence at the hearing, such documents and articles must be stricken.  It is well settled that the Commission must base its decisions on the evidence in the record. 

The materials presented by Complainant in Complainant's Reply Brief discusses or refers to new evidence not admitted in the hearing record and identified as follows:

· Complainant's Reply Brief discusses Polarization: A Key Difference between Man-made and Natural Electromagnetic Fields, in regard to Biological Activity by Dimitris J. Panagopoulos, 011e Johansson & George L. Carlo.  Complainant's Reply Brief at 7.

· Complainant's Reply Brief discusses testimony by Dr. De-Kun Li to the FCC, available here: https://ecfsapi.fcc.gov/file/7022311506.pdf.  Id.

· Complainant's Reply Brief discusses "a growing body of evidence from independent researchers around the world," which is available
here:  https://ecfsapi.fcc.gov/file/10607967426295/International- 
Policy-Precautionary-Actions-on-Wireless-Radiation.pdf.  Id. at 7, 13.

· Complainant's Reply Brief discusses the following articles relating to UL certification standards: https://www.metlabs.com/meters/new-u1-2735-electric-utility-meter-standard-ensures-safety-and-performance/;  https://standardscatalop.ul.com/ProductDetail.aspx?productld=UL2 735.  Id. at 8, 15, 20.

· Complainant's Reply Brief discusses several articles purportedly
Relating to Itron:  https://blogs.itron.com/real-time-load- 
disaggregation/; https://www.itron.comilmedia/feature/products/documents/brochure 
/load-disaggregation.pdf;  https://www.nasdaq.com/press- release/itron-and-bidqely-bnng-combined-distnbuted-intelliqence-and-next-gen-enterprise.  Id. at 11, 12, 15, 21.

· Complainant's Reply Brief cites the following article: https://www.itron.comNmedia/resources/consumer-resource-center/itron_meters and ulcertification.pdf. Id. at 15, 20.

· Complainant's Reply Brief states that the following website shows that smart meters have been associated with fires: https://www.house.mi.gov/sessiondocs/2017-2018/testimony/Committee420-3-7-2017-5pdf. Id. at 20.

In addition, the articles and documents identified above are inadmissible hearsay.

Respondent correctly argues that Complainant's Post-Hearing Brief and her Reply Brief improperly disclose settlement discussions, attempt to admit evidence previously excluded at the hearing or seeks to introduce new evidence, all of which are contrary to the rules and authority identified herein and must be stricken.

Under the circumstances, the following order will be entered.

THEREFORE,

IT IS ORDERED:

1. That the Motion to Strike Improper and Inadmissible Material in Complainant's Post-Hearing Brief and Reply Brief filed by Respondent on September 22, 2020 is granted.

2.	That the Complainant’s Objections to Duquesne Light Company’s Motion to Strike, filed by Complainant on October 2, 2020 are denied.


3.	That all references to settlement discussions between Complainant and counsel for Respondent as identified by Respondent in its Motion to Strike and the Exhibit C attached to Complainant’s Post-Hearing Brief, are hereby stricken.

4.	That Exhibits D, E, F, G, H, and I,  attached to Complainant's Post-Hearing Brief, are hereby stricken.

5.	That the  references to the following documents and articles not offered by Complainant  and admitted into evidence at the hearing, are hereby stricken, as identified as follows:

· Complainant's Reply Brief discusses "Polarization: A Key Difference between Man-made and Natural Electromagnetic Fields, in regard to Biological Activity" by Dimitris J. Panagopoulos, 011e Johansson & George L. Carlo. 

· Complainant's Reply Brief discusses testimony by Dr. De-Kun Li to the FCC, available here: https://ecfsapi.fcc.gov/file/7022311506.pdf. 

· Complainant's Reply Brief discusses "a growing body of evidence from independent researchers around the world," which is available
here:  https://ecfsapi.fcc.gov/file/10607967426295/International- 
Policy-Precautionary-Actions-on-Wireless-Radiation.

· Complainant's Reply Brief discusses the following articles relating to UL certification standards: https://www.metlabs.com/meters/new-u1-2735-electric-utility-meter-standard-ensures-safety-and- 
performance/; https://standardscatalop.ul.com/ProductDetail.aspx?productld=UL2 735. 

· Complainant's Reply Brief discusses several articles purportedly
Relating to Itron:  https://blogs.itron.com/real-time-load- 
disaggregation/;
https://www.itron.comilmedia/feature/products/documents/brochure 
/load-disaggregation.pdf;  https://www.nasdaq.com/press- 
release/itron-and-bidqely-bnng-combined-distnbuted-intelliqence-and-next-gen-enterprise. 


· [bookmark: _GoBack]Complainant's Reply Brief cites the following article: https://www.itron.comNmedia/resources/consumer-resource-center/itron_meters and ulcertification.

· Complainant's Reply Brief states that the following website shows that smart meters have been associated with fires:  https://www.house.mi.gov/sessiondocs/2017-2018/testimony/Committee420-3-7-2017-5pdf. 

6. That the hearing record in the case of Miranda Edwards v. Duquesne Light Company filed at Docket No. C-2018-3002741 is closed.

7. That an Initial Decision will be issued in this proceeding.


Date: October 16, 2020						/s/				
							Jeffrey A. Watson
						       	Administrative Law Judge
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