BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

[bookmark: _Hlk3107933]

Andrew Perrong				:
						:		
	v.					: 		C-2020-3019899
						:
Frontier Utilities Northeast, LLC		:	



[bookmark: _Hlk54163284]ORDER DENYING FRONTIER UTILITIES NORTHEAST, LLC’S MOTION FOR SUMMARY JUDGMENT 


A hearing in the above-captioned matter is currently scheduled for November 3, 2020.   On October 6, 2020, Frontier Utilities Northeast, LLC (Frontier or Respondent) filed a Motion For Summary Judgment seeking the dismissal of the Amended Complaint dated June 15, 2020 of Andrew Perrong (Mr. Perrong or Complainant) because Complainant’s telephone number at issue was  related to a commercial service address instead of a residential service address.  Therefore, because Sales and Marketing Regulations at title 52, Chapter 111 of the Pennsylvania Code apply only to residential offerings of service, Frontier contends that the Complaint must be dismissed.  In support of its position, Frontier offers the affidavit of Jason Wasserman and supporting Exhibit No. 1 attached to its Motion.  Frontier also argues Mr. Perrong’s Complaint should be held to a higher standard of review as he is a prolific and experienced litigant who is currently a law student at Temple University, not the typical consumer the Commission’s rules were enacted to protect.  Frontier contends the pleadings show there is no genuine issue as to any material fact and that Frontier is entitled to judgment as a matter of law.

On October 26, 2020, Mr. Perrong filed a Response to the Motion denying that the phone number in question is not a private residential telephone number. Mr. Perrong contends there remain genuine issues as to material facts regarding the registry status of the phone number.  Accordingly, Mr. Perrong argues that the Motion should be denied.  The Motion is ripe for a decision.

		The Commission’s regulations at 52 Pa. Code §5.102(d)(1) set forth the standard of review for summary judgment motions:
(1) Standard for grant or denial on all counts. The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate.  The judgment sought will be rendered if the applicable pleadings, depositions, answer to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.

52 Pa.Code § 5.102(d)(1).

		When deciding on a motion for summary judgment, all doubts as to the existence of a genuine issue of material fact must be resolved against the moving party.  Thompson Coal Co. v. Pike Coal Co., 488 Pa. 198, 412 A.2d 466 (1979).  However, once a motion for summary judgment is properly made and supported, it is generally accepted that the nonmoving party may not simply rest upon the mere allegations or denials of its pleading, but must set forth facts showing that there is a genuine issue for trial.  Fiffick v. GAF Corporation, 603 A.2d 208 (Pa. Super. 1991) (Discussing the Pennsylvania Rules of Civil Procedure);   Anderson v. Liberty Lobby, Inc., Inc., 477 U.S. 242 (1986) (Discussing the Federal Rules of Civil Procedure).

In the instant case, there are material facts in dispute.  Whether the phone number in question was associated with residential electric service is an issue.  Whether the phone number was on a registry is at issue.  Additionally, I am not persuaded by Frontier’s argument that residential consumer protections found at Chapter 111 are not applicable to law students or “prolific litigants.”   Frontier offers no legal authority for this argument and there is no express language in Chapter 111 stating that it does not apply to residential customers of specific occupation or educational background. 

There are genuine issues as to whether Respondent violated any statute, Commission regulation, or Commission order; thus, Frontier is not entitled to judgment as a matter of law.  


THEREFORE,	

IT IS ORDERED: 

1. That Frontier Utilities Northeast, LLC’s Motion For Summary Judgment is denied.



Date: October 28, 2020						/s/			
							Elizabeth Barnes
							Administrative Law Judge
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