BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



James Regan						:
							:
	v.						:		C-2020-3021136
							:
Suez Water Pennsylvania, Inc.				:



ORDER
GRANTING MOTION TO JOIN
OVERBROOK WATER COMPANY
AS AN INDISPENSABLE PARTY


On August 3, 2020, James Regan filed a formal complaint with the Pennsylvania Public Utility Commission (Commission) against Overbrook Water Company (Overbrook), docket number C-2020-3021136.  The reference to Overbrook Water Company on the formal complaint was crossed out and Suez Water Pennsylvania (Suez) was indicated as the respondent utility company.  In the complaint, Mr. Regan averred that he is having a reliability, safety or quality problem with his utility service because his “water filter turns black in a matter of 3 days.  It is full of rust.”  Mr. Regan also averred that he has been having this problem for years and that his water pressure fluctuates and becomes extremely low at times.  Mr. Regan then also provided a chronology of problems involving boiled water advisories and other issues that occurred in December 2018, February 2019, March 2019 and May 2019.  For relief, Mr. Regan stated that he “would like clean, drinkable water with adequate pressure.”  

On August 25, 2020, Suez filed an answer to the formal complaint.  In its answer, Suez argued that Mr. Regan is not a Suez customer.  Suez noted that it and Overbrook “are parties to an agreement of sale whereby Suez will purchase the Overbrook water system” but closing has not occurred.  Suez added that it is not responsible for the alleged service deficiencies that Mr. Regan has had in the past and that, therefore, the complaint should be dismissed.

On August 25, 2020, Suez filed a motion for summary judgment in response to Mr. Regan’s complaint.  In its motion, which was accompanied by a notice to plead, Suez averred that the complaint should be dismissed because Mr. Regan complains about boil water advisories in 2018 and 2019 and Suez is not responsible for the alleged service deficiencies.  Suez added that Mr. Regan is not a Suez customer, reiterating that Suez and Overbrook are parties to an agreement of sale whereby Suez will purchase the Overbrook system but that closing has not yet occurred.  Suez argued that Mr. Regan’s complaint should be dismissed.

On August 27, 2020, Mr. Regan filed a document entitled “Additional Info” wherein he included several pictures of his water filter.

On September 18, 2020, the Commission issued a motion judge assignment notice assigning me as the presiding officer responsible for resolving any issues which may arise during the preliminary phase of the proceeding.  Suez’s motion for summary judgment was denied via order dated September 22, 2020.  In that order, Suez was encouraged to move to join Overbrook as an indispensable party.

On October 15, 2020, Suez filed a motion to joit Overbrook as an indispensable party.  In its motion, Suez noted that Suez and Overbrook are parties to an agreement of sale whereby Suez will purchase the Overbrook water system but that the sale, as yet, has not closed.  Suez argued that the complaint is against Overbrook and not Suez and that Overbrook should be joined to address and defend against the allegations and relief sought by Mr. Regan.

No answer was filed in response to the motion filed by Suez.  For the reasons discussed below, Suez’s motion will be granted and Overbrook will be joined as an indispensable party.

In Pennsylvania, “an indispensable party is one whose rights are so directly connected with and affected by litigation that he must be a party of record to protect such rights, and his absence renders any order or decree of court null and void for want of jurisdiction.”  Columbia Gas Transmission Corp. v. Diamond Fuel Co., 464 Pa. 377, 379 (Pa. 1975).  Failure to joint an indispensable party goes to the court’s jurisdiction and, if not raised by the parties, should be raised sua sponte. Posel v. Redevelopment Authority of Philadelphia, 71 Pa. Commw. 115, 121 (1983).  The Pennsylvania Supreme Court has established that “the basic inquiry in determining whether a party is indispensable concerns whether justice can be done in the absence of a third party … In order to make the analysis, however, one must refer to the nature of the claim and the relief sought.”  Cry, Inc. v. Mill Service, Inc., 536 Pa. 462, 486-489 (Pa. 1994).  Adopting the criteria articulated in Mechanicsburg Area School District v. Kline, 494 Pa. 476, 481 (Pa. 1981), the court’s test for determining indispensability involved “at least” the following considerations:

1. Do absent parties have a right or interest related to the claim?
2. If so, what is the nature of that right or interest?
3. Is that right or interest essential to the merits of the issue?
4. Can justice be afforded without violating the due process rights of absent parties?

In this case, application of the test for determining indispensability as set forth by the Pennsylvania Supreme Court supports finding that Overbrook should be joined as an indispensable party in this proceeding and Suez’s motion should be granted.

As Suez argued in its motion, Suez and Overbrook are parties to an agreement of sale whereby Suez will purchase the Overbrook water system but the sale has not yet closed.  Mr. Regan complains about boil water advisories in 2018 and 2019.  Therefore, Suez argued that Overbrook should be joined to address and defend against the allegations and relief sought by Mr. Regan.  As such, Overbrook has an interest in the case because, Suez argued, it provided service to Mr. Regan during the period in question.  If Suez’s arguments are proven true at a hearing, Overbrook’s interest is its ability to defend itself against Mr. Regan’s averments.  If Overbrook was not joined as an indispensable party now it would not be able to defend itself against Mr. Regan’s claims.  Certainly, Overbrook’s interest is essential to the merits of the issue as Overbrook can provide evidence in response to Mr. Regan’s averment.  Finally, Overbrook’s due process rights would not be afforded if it were not joined as an indispensable party and given an opportunity to defend itself against Mr. Regan’s claims.

In addition, despite being provided a copy of Suez’s motion, Overbrook did not file a response to Suez’s motion.

Therefore, Suez’s motion to join Overbrook as an indispensable party will be granted.  Overbrook is given notice and an opportunity to be heard with regard to the claims made by Mr. Regan at the hearing scheduled for this matter for November 19, 2020 at 10:00 and is directed to have an attorney licensed in Pennsylvania or who is admitted pro hac vice enter an appearance on behalf of Overbrook and access the hearing by dialing 877-931-3508, PIN 32042516.

ORDER


		THEREFORE,

		IT IS ORDERED:
	
1. That the motion of Suez Water Pennsylvania, Inc. to joint Overbrook Water Company as an Indispensable Party filed on October 15, 2020 at docket number C-2020-3021136 is hereby granted.

2. That Overbrook Water Company is directed to have an attorney licensed in Pennsylvania or admitted pro hac vice join the evidentiary hearing scheduled for this matter to be held on November 19, 2020 at 10:00 and is directed to access the hearing by dialing 877-931-3508, PIN 32042516 .



3. That the parties are encouraged to pursue settlement discussions.


Date:	November 9, 2020			/s/			
		Joel H. Cheskis
		Deputy Chief Administrative Law Judge
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