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PROCEDURAL HISTORY
This Order is issued pursuant to the authority granted to presiding officers under the regulations of the Commission at 52 Pa. Code §5.483 to regulate the course of proceedings.
On May 11, 2020, Lawrence Kingsley (Complainant) filed a Complaint against PPL Electric Utilities Corporation (PPL or Respondent), at the above-captioned docket number. 
On June 1, 2020, Respondent filed an Answer to the Complaint.
On June 10, 2020, Chief Administrative Law Judge Charles E. Rainey, Jr., issued an Interim Order referring this matter to the Commission’s Mediation Unit.

On October 5, 2020, Complainant filed a “Memorandum,” which, though no certificate of service was attached, appears to have been served on counsel for PPL.

On October 6, 2020, I was assigned as the presiding officer in this case.

Also on October 6, 2020, a Notice was sent to the parties setting November 17, 2020, as the date for a call-in telephonic hearing in this case.

On November 10, 2020, I sent the parties an email advising them that I would be continuing the hearing set for November 17, 2020, given concerns that I have with respect to the procedural posture of this case.  This Order identifies those concerns and provides some clarification to the parties while requiring the parties to comply with the directions herein stated.

DISCUSSION
Complainant’s Original Complaint



Complainant’s original Complaint is focused on an ongoing concern that he has with PPL’s vegetation management practices.  Complainant requested that: 1) “I would like an opportunity to contest the extent of this work;” and 2) asked to proceed, “ . . . by mutual agreement, arbitration, or adjudication by PUC.”  Complainant refers to an underlying determination by the Commission’s Bureau of Consumer Services (BCS) at Case No. 3682784 wherein (Complainant asserts) the parties reached an informal agreement.  Complainant also refers to mediation by the Commission’s Mediation Unit.  Complainant filed the present formal Complaint because he sees the informal agreement between the parties as unenforceable.  Complainant makes the following prayer for relief:
1.
Complainant asks to receive notification at least 30 days in advance of intended work, with verification of that notice by USPS Certified Mail, UPS or Federal Express delivery, with Complainant’s written acknowledgement of receipt.

2.
Complainant asks that PPL agree in writing to the scope of the work.
3.
Or, alternatively, Complainant requests a hearing and an opportunity to present photographs and expert testimony for a determination by the Commission as to how much work is appropriate.



A formal Complaint must set forth a clear and concise statement of the act or omission being complained of including the result of any informal complaint or informal investigation.  52 Pa. Code § 5.22.  The Commission, as a creation of the General Assembly, has only the powers and authority granted to it by the General Assembly as contained in the Public Utility Code. Subject matter jurisdiction is a prerequisite to the exercise of power to decide a controversy. Hughes v. Pennsylvania State Police, 619 A.2d 390 (Pa. Cmwlth. 1992) alloc. denied, 637 A.2d 293 (Pa. 1993).


The immediate question is whether the Complainant has presented an issue that can be adjudicated.  Complainant disagrees with PPL’s vegetation management policy.  Complainant, however, has not identified a specific act or omission that allegedly violates the Public Utility Code or the regulations of the Commission.  On the basis of the Complaint and the Memorandum of October 5, 2020, I see no cause of action.  Complainant’s concerns, while sincere, are entirely anticipatory.  The assertion that PPL plans to ignore the agreement that it reached with Complainant in mediation is Complainant’s assertion, not a violation of the law.


A utility might do any number of acts in implementing a vegetation management program.  If a utility violates the terms of its vegetation management program in some way, then the specific violation may constitute grounds for the filing of either an informal or formal complaint.  Likewise, if a utility contravenes an agreement made through the mediation process, then the factual basis of that specific contravention will serve as the basis for a complaint.  In either case, the violation must have occurred.


The private agreement reached between the parties in mediation may be the subject of a complaint if one of the parties has contravened a substantive term of the agreement which violation also violates the Code or the regulations of the Commission.  The Commission, however, is not a court of equity.  It cannot modify that private agreement by imposing additional terms of compliance on either or both of the parties in anticipation of what might happen in the future. In this sense, a discussion of Complainant’s misplaced reliance on 66 Pa. C.S. § 508 is included, below.


It appears that Complainant is seeking to have the Commission unilaterally modify the private agreement he reached through mediation with PPL.  This the Commission cannot do.  


Most critically, it is not clear from the Complaint filed in this matter what, specifically, PPL has done or failed to do that would constitute a violation of the Pennsylvania Public Utility Code or the regulations of the Commission.  Absent such an allegation, there is no issue that may be litigated, here.  Without commenting on the legal sufficiency of such a request, what Complainant may be seeking is a declaratory order from the Commission, but that is not how this matter has been framed, and if this is a request for a declaratory order, then that should be directed to the Commission specifically labeled as such.  See, 52 Pa. Code § 5.42, Petitions for declaratory orders.
Complainant’s Memorandum


In the Memorandum filed by Complainant on October 5, 2020, Complainant asks that the Commission “formalize” agreements made between the parties in the underlying BCS proceeding and as a result of the mediation process.  No procedure for such “formalization,” exists.  Complainant states, “Absent a new ruling by PUC, neither agreement is enforceable inasmuch as there is no penalty if PPL, as it appears intent, continues ‘business as usual . . . .’”  Simply put, there is no such “ruling” that can be made, here.  A party either will or will not comply with the terms of a settlement or agreement reached through mediation or negotiation.  There must be a presumption of good faith on the part of both parties in honoring an agreement, or the mediation/settlement process is a waste of time and resources.  Complainant overlooks the fact that one of the most compelling incentives to honor a negotiated settlement is the fact that if a party establishes a reputation for failure to comply with the lawful agreements that it has made, no one will discuss settlement with that party, thereby assuring a future of costly and time consuming litigation.  In the unlikely event that either party fails to comply with the terms of an agreement or settlement, then the aggrieved party may file a complaint as provided for in the Code at 66 Pa. C.S. §701, et seq., and/or avail itself of any other remedies inherent in the settlement.   


PPL has not committed a “procedural violation,” as alleged by Complainant with respect to a mediation report.  Complainant misunderstands the nature of the mediation report directed by Chief Administrative Law Judge (CALJ) Rainey in his Interim Order.  That report is administrative in nature and is not an order or directive to be enforced.  It merely informs the CALJ of the conclusion of mediation and whether a matter should be assigned to an ALJ for hearing and adjudication.  


PPL has not violated 52 Pa. Code § 1.54(a) as alleged by the Complainant, because that regulation applies to: “Pleadings, submittals, briefs and other documents, filed in proceedings pending before the Commission shall be served upon parties in the proceeding and upon the presiding officer, if one has been assigned.”  The mediation was an informal process, not a formal proceeding before the Commission or a presiding officer.


I note that Complainant is proceeding pro se, in this matter, and to focus what is required by this Order, I offer the following.  Complainant, in his Memorandum, makes assertions based on hearsay that would not be admissible in this proceeding.  Hearsay is defined in Pennsylvania as, "an out-of-court statement offered to prove the truth of the matter asserted." Commonwealth v. Cassidy, 315 Pa. Super 429, 462 A.2d 270 (1983).  An administrative decision based on hearsay may be (and usually is) overturned by the courts. Bridges v. Wixon, 326 U.S. 135, 65 S.Ct. 1443, 89 L.Ed. 2103 (1945). [fn. omitted]  For this reason, Pennsylvania courts do not regard the hearsay rule as a technical rule of evidence, but a basic, vital and fundamental rule of law, which ought to be followed by administrative agencies at those points in their hearings, when facts crucial to an issue are sought to be placed upon the record. Bleilevens v. Pa. State Civil Service Commission, 11 Pa. Commonwealth Ct. 1, 312 A.2d 109 (1973).  The general rule is that hearsay evidence, properly objected to, is not competent to support a finding in an administrative hearing; however, hearsay evidence admitted without objection may support a finding, only if corroborated by competent evidence in the record. Anderson v. Pa. Department of Public Welfare, 79 Pa. Commonwealth Ct. 182, 468 A.2d 1167 (1983).


In his Memorandum, Complainant also appears to be arguing on behalf of other PPL customers.  Complainant lacks the standing to represent those customers.  This case is limited to Complainant’s own specific complaint.  


Complainant’s understanding of the 
applicability of 66 Pa. C.S. § 508 is not correct.  This case does not involve a utility contract or agreement.  As explained, above, the agreement reached between Complainant and PPL in mediation or in the BCS case were informal agreements, not utility contracts such as are contemplated by Section 508.  An example of such a contract might be a contract for the purchase of equipment.


Setting aside for the moment the issue of whether the Commission has the authority to hear and resolve Constitutional arguments, Complainant has not stated any specific action by PPL that violates his rights under either the Constitution of the Commonwealth or that of the United States.  Again, Complainant’s fears of what PPL might do are anticipatory, and even if the Commission had the authority to grant injunctive relief (which it does not), the present Complaint is based on apprehension, not allegations of actual violations of the Code or the regulations of the Commission.


Finally, due process of law is afforded by the state and federal government and the legal system, not by a public utility.  It is the Commission which must afford due process of law, not PPL.  Administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them.  Schneider v. Pa. Pub. Util. Comm’n., 479 A.2d 10 (Pa.Cmwlth 1984).  In this regard, the parties are required to comply with the Commission’s Rules of Practice and Procedure, Title 52 Pa. Code, Chapters 1, 3, and 5.  The responsibility for seeing that due process of law is afforded to the parties rests with the Commission.

ORDER


THERFORE,



IT IS ORDERED:



1.
That the hearing scheduled for November 17, 2020 in this case is continued.



2.
That by December 14, 2020, Complainant will file an Amended Complaint, consistent with this Order, setting forth with specificity a clear and concise statement of the act or omission being complained of.



3.
That by January 8, 2021, PPL will file its Answer to the Amended Complaint and any other responsive pleading it deems appropriate.


Date:
November 12, 2020
______/s/________________________



Dennis J. Buckley



Administrative Law Judge
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� 	A presiding officer's orders must be complied with, and a lack of compliance presents a sufficient basis to dismiss a complaint. Treffinger v. PPL Electric Utilities Corp., Docket No. C-20027978 (Order entered March 3, 2003); Snyderville Community Development Corp. v. PGW, Docket No. C-20055032 (Order entered July 31, 2006); Application of Black Diamond Cab Co., Docket No. A-00122566 (Order entered December 1, 1966).  





� 	Indeed, at this point in the proceeding PPL, absent this Order, might make a “denial of due process” argument, because PPL can only have the vaguest (if any) idea of what infraction of the Code or the Commission’s regulations it stands accused of and must defend against.






