BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Michael Zimmerman					:	
							:
	v.						:		C-2020-3021020
							:
Discount Power, Inc.					:
						


INTERIM ORDER
GRANTING IN PART AND DENYING IN PART PRELIMINARY OBJECTIONS

		On July 21, 2020, Michael Zimmerman (Complainant) filed a Formal Complaint against Discount Power, Inc.[footnoteRef:1] (Respondent, Company, or Discount Power), alleging misleading deceptive marketing practices in violation of, inter alia, the Pennsylvania Public Utility Code; Pennsylvania Public Utility Commission (Commission) regulations 52 Pa.Code §§ 54.43, 54.122, 56.1, 62.114, 111.1, 111.2, 111.5, 111.6, 111.7, 111.8, 111.10, and 111.12; the conditions of Discount Power’s Commission-issued license to operate as an Electric Generation Supplier (EGS); and other applicable Commission orders and directives.   [1:  	Complainant filed a single Complaint with the Commission, naming both Discount Power and SEF Energy Pennsylvania, Inc. (SEF) as respondents.  The Commission’s Secretary assigned separate docket numbers for each respondent, and the proceeding against SEF is docketed at C-2020-3020973.] 


		Complainant alleges he received a “fraudulent marketing call” as part of the Company’s “flagrant and well-rehearsed flouting of Commission rules suggesting a broad, systematic, and sophisticated enterprise to deceive customers into overpaying for energy supply.”  As relief, Complainant requests that the Commission impose civil penalties, revoke Discount Power’s license to provide electric generation services, order Discount Power to disgorge and refund any monies it received from customers, including Complainant, and “initiate a further investigation into Discount Power’s conduct to determine the nature and extent of their deceptive and misleading practices, including which of Discount Power[’s]… customers were fraudulently induced to enroll with Discount Power…and/or should be returned to default service.”

		On October 13, 2020, Respondent filed an Answer and New Matter.[footnoteRef:2]  Respondent admits it provides utility service to Complainant at the service location.  The Company denies making a telemarketing call to Complainant, and argues Complainant placed a call to a call center on an unrelated matter and consented to speaking to a representative about electricity.  Discount Power avers it enrolled Complainant to receive its services during the call but refunded the entire amount he paid when he called seven days later to rescind the agreement.  It denies it engaged in any misleading or deceptive marketing practices or violated the Public Utility Code, Commission regulations or Commission orders during the call.  It essentially denies all the remaining material averments in the Complaint. [2:  	Responsive pleadings were originally due on August 13, 2020.  By Secretarial Letters dated August 6, 2020, September 1, 2020, and September 22, 2020, the Commission granted Discount Power’s unopposed requests for 20-day extension for filing responsive pleadings, which were then due October 13, 2020.] 


		Finally, in its New Matter, Respondent alleges the Commission lacks jurisdiction to enforce the Consumer protection Law, the Telemarketer Registration Act or federal laws; lacks authority to suspend or revoke its license; lacks authority to direct Discount Power to issue refunds; lacks authority to adjudicate a class action lawsuit; and is prohibited from conducting an investigation of Discount Power and then imposing remedies due to the prohibition against commingling prosecutorial and adjudicative functions.
		
		On October 13, 2020, Respondent also filed Preliminary Objections, seeking dismissal of: (1) the averments in the Complaint that allege a violation of the Pennsylvania Unfair Trade Practices and Consumer Protection Law (CPL)[footnoteRef:3], the Telemarketer Registration Act (TRA)[footnoteRef:4], and federal laws; and (2) the requests in the Complaint seeking customer refunds. [3:  	73 P.S. §§ 201-1 – 201.9.2.]  [4:  	73 P.S. §§ 2241-2249.] 


		On October 23, 2020, Complainant filed an Answer to the Preliminary Objections.  

		On November 2, 2020, Complainant filed a Reply to the New Matter.  Complainant denies the Company’s characterization of the Commission’s authority to suspend or revoke its license or order customer refunds.  He also denies the Company’s characterization of the Complaint as a “class action lawsuit” and denies the Commission lacks authority to investigate Discount Power and impose remedies. 

Legal Authority		

		The grounds for preliminary objections are limited.  Section 5.101(a)(1), provides that preliminary objections may be granted where the Commission lacks jurisdiction to resolve a dispute.[footnoteRef:5] [5:   	52 Pa.Code § 5.101(a)(1).
] 


		Preliminary objection practice before the Commission is similar to Pennsylvania civil practice respecting preliminary objections.[footnoteRef:6]  In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the petitioners, recovery or relief is possible.[footnoteRef:7]  Any doubt must be resolved in favor of the non‑moving party by refusing to sustain the preliminary objections.[footnoteRef:8]  All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections.[footnoteRef:9]  Only those facts specifically admitted may be considered against the non-moving party.[footnoteRef:10]  A preliminary objection which seeks dismissal of a pleading will only be granted where relief is clearly warranted and free from doubt.[footnoteRef:11] [6:  	Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  
]  [7:  	Dept. of Auditor General v. SERS, 836 A.2d 1053, 1064 (Pa.Cmwlth. 2003); P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa.Cmwlth. 1996).
]  [8:  	Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002). 
]  [9:   	County of Allegheny v. Commw. of Pa., 490 A.2d 402 (Pa. 1985); Pennsylvania State Lodge, Fraternal Order of Police v. Dept. of Conservation and Natural Resources, 909 A.2d 413 (Pa.Cmwlth. 2006), aff’d per curium, 924 A.2d 1203 (Pa. 2007).
]  [10:  	Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa.Cmwlth. 1997).
]  [11:   	Interstate Traveller Services, Inc. v. Pa. Department of Environmental Resources, 406 A.2d 1020 (Pa. 1979); Application of K&F Medical Transport, LLC, Docket No. A-2008-2020353 (Final Order July 8, 2008).
	] 


Preliminary Objection Regarding the CPL, TRA, and Federal Law

		Respondent contends that Complainant is alleging violations of state laws, including the Pennsylvania Unfair Trade Practices and Consumer Protection Law (CPL)[footnoteRef:12] and the Telemarketer Registration Act (TRA)[footnoteRef:13], and federal laws.  The Company argues the Commission lacks jurisdiction to enforce the CPL and the TRA and federal laws and requests that the averments in the Complaint that allege a violation of those laws be dismissed.   [12:  	73 P.S. §§ 201-1 – 201.9.2.]  [13:  	73 P.S. §§ 2241-2249.] 


		In response, Complainant explains this Preliminary Objection relies on a mischaracterization of the Complaint.  He argues that the Complaint does not ask the Commission to enforce the CPL, the TRA, or federal laws; rather, the Complaint “references these laws in a single footnote[footnoteRef:14] as examples the Commission can look to in evaluating Discount Power’s compliance with 52 Pa.Code § 111.12(d)(1), which provides, “A supplier … [m]ay not engage in misleading or deceptive conduct as defined by State or Federal Law, or by Commission rule, regulation, or order.”[footnoteRef:15]  Complainant clarifies, “Each allegation in the Complaint is brought under – and explicitly cites to – the Public Utility Commission or Commission regulation or order, and falls within the Commission’s jurisdiction.”   [14:  	Complaint ¶ 64 n.2.]  [15:  	Emphasis added by Complaint in his Answer to the Preliminary Objections.] 


		

		Notably, the Complaint alleges “misleading deceptive marketing practices in violation of, inter alia, the Pennsylvania Public Utility Code; Pennsylvania Public Utility Commission (Commission) regulations 52 Pa.Code §§ 54.43, 54.122, 56.1, 62.114, 111.1, 111.2, 111.5, 111.6, 111.7, 111.8, 111.10, and 111.12; the conditions of Discount Power’s Commission-issued license to operate as an Electric Generation Supplier (EGS); and other applicable Commission orders and directives.”[footnoteRef:16]   [16: 	Complaint ¶ 1.] 


		The Complaint clearly makes specific, detailed averments with regard to alleged violations of the Public Utility Code and the Commission’s regulations, complete with appropriate citations.  A plain reading of the Complaint shows Complainant is making allegations of violations of the Public Utility Code and the Commission’s regulations, over which the Commission undoubtedly exercises jurisdiction.  

		The Complaint shall move forward on the alleged violations of the Public Utility Code and the Commission’s regulations, including 52 Pa.Code § 111.12(d)(1), as outlined in the Complaint.  This Preliminary Objection is denied since it is clear that Complainant is not seeking the Commission’s enforcement of the CPL, TRA, or federal law.

		Please note, to the extent the parties disagree on the legal interpretation of 52 Pa.Code § 111.12(d)(1) or the application of that regulation to this case, they will have an opportunity to develop those arguments at an evidentiary hearing and/or through post-hearing briefs. 

Preliminary Objection Regarding Commission’s Authority to Order Customer Refunds		

		Discount Power argues Complainant is seeking a refund on his own behalf and on behalf of other similarly situated customers.  It argues that the Commission lacks the authority to award refunds to customers.  

		The Commission has previously addressed its authority to award EGS customer refunds, holding repeatedly it had the authority to do so.[footnoteRef:17] [17:  	See, Joseph Nadav v. Respond Power, LLC, Docket No. C-2014-2429159 (Order entered December 19, 2014); Commonwealth Energy, Inc., Docket No. C-2014-2427657 (filed December 18, 2014).Herp v. Respond Power, Docket No. C-2014-2413756 (Order entered January 28, 2016).
] 


		The Commission recently addressed its authority to award EGS customer refunds in Commonwealth v. Blue Pilot Energy, LLC.[footnoteRef:18]  In that case, a joint formal complaint was filed by the Pennsylvania Attorney General and Acting Consumer Advocate against Blue Pilot, LLC, alleging that the company, inter alia, used misleading and deceptive practices to solicit residential customers for its variable rate plan.  The presiding Administrative Law Judges directed the company to, inter alia, provide refunds to its customers for overcharges.  [18:  	Docket No. C-2014-2427655 (Order Entered July 19, 2018).] 


		In considering Blue Pilot’s exceptions, the Commission concluded, inter alia, it had the authority to order refunds to EGS customers pursuant to its plenary authority under Section 501 of the Code, 66 Pa.C.S. § 501.  

		By Order filed October 27, 2020, the Pennsylvania Commonwealth Court reversed the portion of the Commission’s Order that established a refund pool for Blue Pilot’s customers, holding that the Commission lacks the requisite express or necessary implied authority to order an EGS to issue customer refunds.[footnoteRef:19]  The Commonwealth Court’s decision in Blue Pilot is controlling. [19:  	Blue Pilot Energy, LLC v. Pa. PUC, Case No. 1054 CD 2019, 2020 Pa. Commw. LEXIS 720, 2020 WL 627723.
] 







THEREFORE, 

IT IS ORDERED:

		1.	That the Preliminary Objection of Discount Power, Inc., requesting dismissal of claims related to the Commission’s enforcement of the CPL, TRA, or federal law, is denied because no such claims are made in the Complaint.

		2.	That the Preliminary Objection of Discount Power, Inc., related to Complainant’s request for customer refunds is granted.

		3.	That the requests for relief seeking refunds for Complainant and/or other customers are hereby struck from the Complaint.


[bookmark: _Hlk505862083]Date: November 16, 2020						/s/				
							Emily I. DeVoe
							Administrative Law Judge
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