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[bookmark: _Hlk4595117]Eileen Walden								     F-2019-3011507

	v.

PECO Energy Company


OPINION AND ORDER


BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by Eileen Walden (Complainant or Ms. Walden), dated March 24, 2020, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Marta Guhl, served on the Parties on March 4, 2020, in the above-captioned proceeding.  On April 9, 2020, PECO Energy Company (PECO or the Company) filed Replies to Exceptions.[footnoteRef:1]  The Initial Decision denied the Amended Formal Complaint (Amended Complaint) filed by Ms. Walden on August 27, 2019.  For the reasons stated below, we shall grant in limited part and deny in major part the Complainant’s Exceptions, adopt and modify the ALJ’s Initial Decision, consistent with this Opinion and Order, and deny the Amended Complaint. [1:  	As discussed, infra, on April 30, 2020, PECO filed a supplementary letter to its Replies to Exceptions (PECO Supplement Letter).] 


History of the Proceeding

On July 5, 2019, Ms. Walden filed a Formal Complaint (Complaint) against PECO.  In the Complaint, Ms. Walden stated that there are incorrect charges on her electric bill regarding 1838 Cobden Road, Laverock, PA 19038 (Service Address).  The Complainant elaborated that, essentially, her monthly billed kilowatt hour (kWh) usage between November 2017 and April 2018 is inconsistent when compared with her billed kWh usage during the same months in the prior year and the following year.  Further, Ms. Walden questioned the accuracy of the meter readings at the Service Address, arguing that her billing records “over the course of more than a decade” established a pattern of usage that does not support a spike in electric usage for the November 2017 through April 2018 billing cycles.  Complaint at ¶4.  The Complainant also challenged the validity of the Company’s findings that resulted from two visits to the Service Address by PECO technicians on January 23, 2018 and April 13, 2018.  Id.  As relief, Ms. Walden requested that the Company refund to her $635.33, with interest, which she noted represents a payment she made to the Company on September 1, 2018, to avoid shut-off.  The Complainant also requested the removal of all late fees from her current bills as well as any additional compensation to which she is entitled.[footnoteRef:2]  Complaint at ¶5. [2: 		This case is a timely appeal of an informal Bureau of Consumer Services (BCS) decision (BCS Informal Decision) at BCS Case No. 3648462, issued on May 17, 2019.] 


On July 18, 2019, PECO filed an Answer to the Complaint (Answer), denying the material allegations of the Complaint.  The Company averred that, on April 13, 2018, a technician visited the Service Address to investigate the Complainant’s high bill concerns and verified the accuracy of the last meter reading, confirmed that the Complainant was billed on actual meter readings, and confirmed that no foreign wiring or meter mix up was present.  PECO added that the technician performed a passing load test to determine the accuracy of the meter and an instrument meter test to confirm that the meter was operating within Commission and PECO guidelines.  Answer at ¶4.  PECO also cited, in pertinent part, the following from the BCS Informal Decision: “Your bills are correct as rendered in accordance with Pennsylvania Regulations.  The meter tested within tolerances in accordance with Pennsylvania Regulations.”  Id. (emphasis omitted).[footnoteRef:3]  PECO denied the Complainant’s request for relief.  Answer at ¶5. [3:  	We note that attached to the Answer and labeled as “Exhibit 2” is a copy of the BCS Informal Decision.  See Exhibit 2 to Answer.] 


On August 27, 2019, the Complainant filed the Amended Complaint.  In the Amended Complaint, Ms. Walden added to the reason for her Complaint, questioning the documentation that BCS considered in rendering the BCS Informal Decision.  Amended Complaint at ¶4, No. 10.  The Complainant further averred, inter alia, that, “[t]he Company’s ability to access and manipulate the electrical connections of its customers must be examined and a customer’s liability reassessed in that light.”  Amended Complaint at ¶4, No. 11.  Ms. Walden also requested reimbursement for the cost of any legal fees that may be incurred.  Amended Complaint at ¶5.  In addition, a cover letter attached to the Amended Complaint included the Complainant’s request for postponement of the September 9, 2019 initial hearing.  Cover Letter to Amended Complaint at 2. 

On September 6, 2019, PECO filed an Answer to the Amended Complaint (Answer to Amended Complaint), denying all of the material allegations of the Amended Complaint.  The Company stated that, on January 23, 2018, a PECO technician visited the Service Address to conduct a high bill field investigation and determined that, upon performing a passing load test, the meter tested accurate.[footnoteRef:4]  Answer to Amended Complaint at ¶¶4-5. [4:  	We note that, in its Answer, even though PECO acknowledged that a technician visited the Service Address to conduct a high bill investigation on April 13, 2018, PECO did not acknowledge that a technician conducted a high bill investigation at the Service Address on January 23, 2018.] 


[bookmark: _Hlk50472583]On October 18, 2019, the Complainant filed Replies to PECO’s Answer to the Amended Complaint (Replies to Answer).  The Replies to Answer included four attachments, labeled as follows: Exhibit A; Exhibit B; Exhibit C; and Exhibit D. 

By Corrected Hearing Notice dated September 6, 2019 (Hearing Notice) and duly served on the Parties, the Initial In-Person Hearing was rescheduled for October 23, 2019, at 10:00 a.m.  The Hearing Notice further stated: “If you have any hearing exhibits to which you will refer during the hearing, three (3) copies must be sent to the Administrative Law Judge and one (1) copy each must be sent to every other party.  All copies must be received at least five (5) business days before the hearing.”  Corrected Hearing Notice at 1-2 (emphasis in original).

The initial hearing convened as scheduled on October 23, 2019.  The Complainant appeared pro se, testified on her own behalf, and attempted to present seven exhibits.  Tr. at 16.  Although five of the Complainant’s exhibits were entered into the record (Complainant Exhibit Nos. 1, 3, 4, 5, and 6), two were not (Complainant Exhibit Nos. 2 and 7).[footnoteRef:5]  Tr. at 94-95; I.D. at 2. [5: 	PECO objected to two of the Complainant’s offered exhibits, on the grounds that the documents were pleadings and not actual exhibits.  Tr. at 93; I.D. at 2.  In her Initial Decision, the ALJ noted that a letter from the Complainant, dated October 23, 2019, requested reconsideration of the ruling excluding Complainant Exhibit Nos. 2 and 7, but the Complainant did not provide a legal reason as to why the ALJ’s ruling on the exclusion was incorrect.  Therefore, the ALJ concluded that the ruling to exclude Complainant Exhibit Nos. 2 and 7 will stand.  I.D. at 2.] 

The Company was represented by counsel and presented the testimony of two witnesses: (1) Aaron Saunders, Field Technician; and (2) Glenn Pritchard, Manager of the Smart Grid Operations and Technology Group.  PECO also offered seven exhibits, all of which were admitted into the record (PECO Exhibits 1 through 7).  I.D. at 2-3.

The record was closed on November 25, 2019.  I.D. at 3.

[bookmark: _Hlk53165974]In the Initial Decision served on the Parties on March 4, 2020, ALJ Guhl dismissed the Amended Complaint for the Complainant’s failure to demonstrate that her bills were inaccurate or too high, or that PECO violated the Public Utility Code (Code), its tariff, or a Commission Regulation or Order.  I.D. at 1, 11, 12.

As noted, supra, the Complainant filed Exceptions on March 24, 2020.  PECO filed Replies to Exceptions on April 9, 2020.[footnoteRef:6] [6: 	The Commission’s online case management system does not indicate the date that the Complainant’s Exceptions were received by the Commission or include a copy of the postmarked envelope.  We note that the Commission’s offices were closed on or about March 16, 2020, due to the exigencies created by the COVID-19 global pandemic.  See Emergency Order Re Suspension of Regulatory and Statutory Deadlines; Modification to Filing and Service Requirements, Docket No. M-2020-3019262 (Emergency Order).  As noted supra, n. 1, on April 30, 2020, the PECO Supplement Letter was filed, explaining that, although the Commission’s docket does not reflect the receipt of Exceptions filed by the Complainant, PECO received the Complainant’s Exceptions on March 30, 2020, which is the date PECO became aware that Exceptions were filed by the Complainant.  The Company further noted that it filed Replies to Exceptions on April 9, 2020, or within ten (10) days of their receipt of the Complainant’s Exceptions.  PECO Supplement Letter.  In order to secure a just, speedy and inexpensive determination in this proceeding, pursuant to 52 Pa. Code § 1.2(a), and in light of the developing events in March 2020 related to the COVID-19 pandemic, including the closure of the Commission offices and transition to telework, we will consider the Complainant’s Exceptions as having been filed timely on March 24, 2020, in response to the Initial Decision and PECO’s Replies to Exceptions as having been timely filed in response to the Exceptions. ] 


Discussion

We begin by addressing the Complainant’s Replies to Answer.  Section 5.63(a) of our Regulations, 52 Pa. Code § 5.63(a), states as follows:

Unless otherwise ordered by the Commission, replies to answers seeking affirmative relief or to new matter shall be filed with the Commission and served within 20 days after date of service of the answer, but not later than 5 days prior to the date set for the commencement of the hearing.  

52 Pa. Code § 5.63(a).  As noted earlier, PECO filed its Answer to Amended Complaint on September 6, 2019, which included a Certificate of Service to all Parties, dated September 6, 2019, indicating it was served on the Complainant by first-class mail.  Pursuant to Sections 5.63(a) and 1.56(b) of the Code, replies to answers were due on September 29, 2019 (within twenty days after the date of service; whenever a party is required to act within a prescribed period after service of a document upon the party and the document is served by first-class mail, the “mailbox rule” applies by adding three days to the prescribed period).  See 52 Pa. Code §§ 5.63(a); 1.56(b).  According to the Commission’s case management system, the Complainant’s Replies to Answer were filed with the Commission on October 18, 2019, well beyond the required due date.  No good cause was shown by the Complainant for this late filing.  The public interest is served by adhering to deadlines prescribed in the Commission’s Rules of Practice and Procedure, because doing so promotes judicial economy of adversarial proceedings before the Commission.  Accordingly, we will not consider the Complainant’s Replies to Answer as they were not timely filed, pursuant to 52 Pa. Code § 5.63(a).

Although we will not consider the Complainant’s Replies to Answer in our decision, we note that the four documents attached to the Replies to Answer, labeled as Exhibits A, B, C and D, were admitted into the record during the hearing as Complainant Exhibit Nos. 3, 4, 5 and 6, respectively.  Tr. at 20-22, 94-95.  Thus, these documents were considered in this proceeding as part of the evidentiary record.  We further note that the Complainant attempted to introduce the Replies to Answer – that is, the late-filed pleading itself – at the hearing as Complainant Exhibit Nos. 2 and 7, but it was not entered into the record in this proceeding based on PECO’s objection.  I.D. at 2; Tr. at 20, 22-23, 92-94.

[bookmark: _Hlk52258099]We will also address that, in the Initial Decision, the ALJ stated that the Complainant failed to sustain her burden of proving that PECO did not provide her with safe and reliable service at the Service Address.  I.D. at 1, 11.  According to the ALJ, Ms. Walden indicated in her Complaint that she had a safety and reliability issue with her service; however, a safety and reliability issue with utility service is not identified as a reason for the complaint in the Complaint or the Amended Complaint.  Complaint at ¶4; Amended Complaint at ¶4.  We believe that the reference in the Initial Decision to a safety and reliability issue with service as a reason for the complaint to be an inadvertent misstatement.  Accordingly, we shall modify the ALJ’s Initial Decision to the extent that the Complainant, Ms. Walden, did not indicate in her Complaint that she had a safety or reliability issue with her utility service and, therefore, she did not have a burden to prove that PECO did not provide her with safe and reliable service.

Legal Standards

[bookmark: _Hlk51825586]As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof, pursuant to Section 332(a) of the Code.  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that PECO is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992) (Lansberry).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by PECO.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980) (Norfolk).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to PECO.  If the evidence presented by PECO is of co-equal value or “weight,” the burden of proof has not been satisfied.  The Complainant now has to provide some additional evidence to rebut that of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983). 
 
While the burden of production may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).
 
In Waldron v. Philadelphia Electric Company, (Waldron), 54 Pa. PUC 98 (1980), the Commission adopted the Michigan Public Service Commission’s (PSC’s) policy annunciated in Hallifax v. O & A Electric Co-Op, Case No. U-5825 (May 1979), which stated that, while the accuracy of the meter is an important factor in resolving billing disputes, it is not the sole criterion.  The Michigan PSC stated that it will also consider the following factors: (1) the billing history of the complainant; (2) any change in the number of occupants residing at the household; (3) the potential for energy utilization; and (4) any other relevant facts or circumstances that are brought to light during the complaint proceeding.  See Waldron at 100; see also Charisse Bennett v. Peoples Natural Gas Co., Docket No. C-2009-2122979 (Order entered October 13, 2010); Nehemiah B. Thomas v. PECO Energy Company, Docket No. C‑2010-2187197 (Order entered November 15, 2011) (Thomas).

Finally, we note that any argument or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

ALJ’s Initial Decision

In the Initial Decision, ALJ Guhl made twenty-seven Findings of Fact (FOF) and reached six Conclusions of Law (COL).  I.D. at 3‑6, 12.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment, unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

In her analysis, the ALJ addressed two main issues: (1) the Complainant’s requests after the hearing; and (2) the Complainant’s high bill dispute.  I.D. at 8-11.

First, ALJ Guhl acknowledged that the Complainant sent multiple letters/requests to her office after the hearing.  The ALJ explained that Ms. Walden failed to follow instructions provided to her at the hearing regarding the filing of a Motion to Reopen the Record with the Commission’s Secretary’s Bureau (Motion).  The ALJ explained that the Complainant was told that her Motion must specify the reason as to why the record should be reopened and what specifically she would want to present at a further hearing.  I.D. at 8 (citing Tr. at 89-90).  Further, the ALJ noted that the Complainant’s correspondence did not contain any specific request to reopen the record nor did it contain what evidence Ms. Walden expected to present.  Rather, the ALJ continued, the Complainant’s correspondence disputed PECO’s position in the case and PECO’s evidence presented at the hearing.  The ALJ added that Ms. Walden did not indicate that there was any new evidence she intended to provide.  Upon noting that the Complainant had an opportunity to cross examine the witnesses at the hearing, the ALJ denied the Complainant’s requests submitted after the hearing because Ms. Walden failed to present any “reason to believe that conditions of fact or of law have so changed as to require, or that the public interest requires, the reopening of the proceeding.”  I.D. at 8 (citing 52 Pa. Code § 5.571(d)).

[bookmark: _Hlk50118343]The ALJ then turned her attention to the Complainant’s billing dispute.  The ALJ noted Ms. Walden’s assertion that she noticed a jump in her electricity usage during the period from November 2017 through April 2018.  The ALJ further noted the Complainant’s contention that PECO’s meter malfunctioned in some way.  I.D. at 8.  The ALJ also cited Thomas to note, in pertinent part, the following:

“In evaluating a “high bill” complaint, the Commission may consider such evidence as “the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.”  

I.D. at 9 (citing Thomas at 5) (emphasis in original).  

In reviewing the accuracy of the Complainant’s electric usage for the winter months of 2016-2017 and 2017-2018, the ALJ cited PGW Exhibit 1, which compared the kWh usage and heating degree days for each monthly billing period.  The exhibit is reprinted below:

	Billing Period Dates
	kWh Used
	Heating Degree Days[footnoteRef:7] [7: 	We note that a degree-day is a unit measuring the extent to which the outdoor mean (average of maximum and minimum) daily dry-bulb temperature falls below (heating) or rises above (cooling) an assumed base of 65°F for heating and for cooling, unless otherwise designated.  One degree-day is counted for each degree of deficiency below (for heating) or excess over (for cooling) the assumed base for each calendar day on which such deficiency or excess occurs.  James H. Cawley and Norman Kennard, Rate Case Handbook, A Guide to Utility Ratemaking before the Pennsylvania Public Utility Commission, Glossary of Terms, Appendix Q (Pa. PUC 1983).] 


	10/16/16-11/17/16
	592
	290

	11/17/16-12/20/16
	792
	746

	12/20/16-01/24/17
	819
	915

	01/24/17-02/22/17
	737
	713

	02/22/17-03/23/17
	672
	645

	03/23/17-04/21/17
	541
	300

	10/18/17-11/16/17
	1080
	307

	11/16/17-12/20/17
	2287
	762

	12/20/17-01/23/18
	2614
	1169

	01/23/18-02/21/18
	1500
	740

	02/21/18-03/23/18
	1398
	742

	03/23/18-04/20/18
	981
	508



I.D. at 9 (citing PGW Exh. 1).

The ALJ summarized the testimony of Mr. Saunders regarding his high bill investigation at the Service Address on January 23, 2018.  Specifically, the ALJ provided that Mr. Saunders idled the meter and performed a passing load test with a 1,500-watt space heater, finding that the meter recorded 1,494 watts out of the 1,500-watt potential.  Further, the ALJ noted that Mr. Saunders also performed a partial appliance analysis, which found that a furnace fan, baseboard heater, and two space heaters had a total potential usage of 4,125 kWh.  Moreover, the ALJ highlighted Mr. Saunders’ findings that the Complainant’s usage was within her potential usage at the Service Address and that there were no high bill issues.  In addition, the ALJ acknowledged Mr. Saunders’ testimony that it is not possible for a meter to malfunction and then correct itself.  The ALJ also noted that, Mr. Saunders testified that he issued a one-time credit of 800 kilowatts on the Complainant’s account because of Ms. Walden’s assertions that her usage was abnormal.  I.D. at 10 (citing Tr. at 44-48; PECO Exh. 3).  

The ALJ also referenced Mr. Saunders’ testimony that, on April 13, 2018, another PECO technician visited the Service Address.  Specifically, the ALJ highlighted that the technician performed an instrument meter test and determined that the meter was testing at 99.98% and 99.96% accuracy on the first and second tests, respectively.  I.D at 10 (citing Tr. at 49-50; PECO Exh. 5).  The ALJ further noted that the technician also performed an idle meter test and a passing load test on the meter and found the meter to be accurate.  Moreover, the ALJ noted that the technician did not find foreign wiring or a meter mix up present at the Service Address.  I.D. at 10 (citing PECO Exh. 5).  In addition, the ALJ cited 52 Pa. Code § 57.20, noting that the meter tested within Commission standards.[footnoteRef:8]  I.D. at 10. [8: 	Specifically, the ALJ cited Section 57.20(c) of our Regulations, 52 Pa. Code § 57.20(c), as follows: No watthour meter which has an error in registration of more than 2.0 % at light load or heavy load may be placed in service or allowed to remain in service without adjustment.  If, upon installation, periodic or other tests, a watthour meter is found to exceed these limits, it shall be adjusted or removed from service.  52 Pa. Code § 57.20(c)] 


The ALJ also addressed the testimony of Mr. Pritchard, summarizing that, through two-way communications, the smart meter can send usage information to PECO and PECO can send commands to the meter, including the remote encryption of data from the meter and the upgrades of firmware to the meter.  The ALJ further noted that, Mr. Pritchard testified that PECO cannot alter or change meter readings and that smart meters only register the amount of energy consumption without interference with appliances in the residence.  The ALJ also pointed out that, according to Mr. Pritchard’s testimony, the Complainant’s usage increases with decreases in temperature.  Furthermore, the ALJ noted that, Mr. Pritchard stated that the average daily temperatures for January 2018 and January 2017, were 31 degrees Fahrenheit and 39 degrees Fahrenheit, respectively.  In addition, the ALJ provided that, Mr. Pritchard testified that usage data from the meter at the Service Address was transmitted and received by PECO with no signs of tampering or any other irregularities.  I.D. at 10-11 (citing Tr. at 61‑65, 68).  

The ALJ stated that, although the Complainant’s usage at the Service Address increased from the winter period of 2016-2017 to 2017-2018, the electricity Ms. Walden was using was within her energy usage potential.  The ALJ observed that temperatures were colder and there were more heating degree days in the winter of 2017‑2018, when compared to the winter of 2016-2017.  The ALJ was persuaded by the two high bill investigations performed by the two PECO technicians at the Service Address, noting that the potential usage survey performed by Mr. Saunders determined that the Complainant was within her potential usage and had not exceeded her potential usage at the Service Address.  The ALJ further noted that both technicians performed testing on the meter, including instrument testing, which established that the meter was running properly and that there was no foreign load or meter mix up.  I.D. at 11.  

[bookmark: _Hlk51146816]The ALJ pointed out that, although the Complainant alleged that there may have been a security breach of the smart meter or some type of malfunction of the meter, Ms. Walden did not allege that there were any issues with the meter prior to, or following, the winter period of 2017-2018.  The ALJ highlighted Mr. Saunders’ testimony that a meter cannot malfunction and then correct itself, and that the two-way communication between PECO and the meter is in accordance with Act 129 of 2008, and so that PECO can send commands to the meter and the meter can send usage information to PECO.  The ALJ also highlighted that PECO cannot alter or change meter readings and, in this instance, usage data from the meter at the Service Address was transmitted to and received by PECO with no signs of irregularity.  I.D. at 11.  
In conclusion, the ALJ found that the Complainant failed to meet her burden of demonstrating that there were irregularities in her bills from PECO.  Accordingly, the ALJ dismissed Ms. Walden’s Complaint.  I.D at 11.

Complainant’s Exceptions

The Complainant’s Exceptions[footnoteRef:9] consist of five typed pages that generally challenge the ALJ’s rulings and conclusions regarding: (1) burden of proof; (2) the evidence and testimony presented at the hearing; and (3) due process. [9: 		We acknowledge that the format of the Complainant’s Exceptions does not strictly comply with Section 5.533(b) of our Regulations, 52 Pa. Code § 5.533(b), which requires that exceptions be numbered, identify the finding of fact and conclusions of law to which exception is taken, and cite to the relevant pages of the Initial Decision.  Nevertheless, particularly because the Complainant is appearing pro se, we will accept the Exceptions as filed, pursuant to Section 1.2(a) and (d) of our Regulations, 52 Pa. Code § 1.2(a) and (d), in order to secure a just, speedy, and inexpensive determination.] 


[bookmark: _Hlk51739198]The Complainant’s Exceptions also acknowledge and make use of information sourced from the extra-record materials sent to the ALJ after the hearing.  Exc. at 3-4, 7.  We will disregard the information sourced from the extra-record materials – specifically, the materials referred to by the Complainant as the “Respondent’s Answer to Complainant’s Request for Information,” and “Ans” – as consideration of this extra-record information by the Commission would violate PECO’s due process rights.  It is well-established that parties cannot introduce new evidence at the exceptions stage.  Application of Apollo Gas Co., 1994 Pa. PUC Lexis, at *8-14 (Order entered February 10, 1994) (Apollo Gas).  As discussed, supra, the ALJ explained in her Initial Decision why the Complainant’s “multiple letters” sent to her office after the hearing did not justify reopening of the record.  I.D. at 8.  As noted earlier, the record closed on November 25, 2019.  I.D. at 3.  The Complainant’s extra-record material cannot be admitted into the record or considered at this current procedural stage of the case.  Therefore, we must reject this extra-record material referenced by the Complainant in her Exceptions.  Apollo Gas. 
  
The Complainant contends that she met her burden of proof and established a prima facie case, as allowed by the Waldron rule.  Exc. at 6 (citing I.D at 9).  Ms. Walden asserts that her long and sustained history of actual usage outweighs PECO’s contention of potential usage of 4,125 kWh.  Exc. at 2, 7 (citing I.D. at 4, FOF No. 10).  According to Ms. Walden, the total potential usage of 4,125 kWh is arbitrary because it assumes an estimated usage for baseboard heat of 2,880 kWh and the use of two space heaters.  The Complainant counters that the potential usage assessment should be 975 kWh because the baseboard heat has not been in use for over ten years and only one space heater is in use at any given time.  Exc. at 2-3.  

The Complainant challenges that colder temperatures were not the cause of high meter readings in the winter of 2017-2018, when compared to the winter of 2016‑2017.  Ms. Walden explains that her stable and consistent pattern of prior actual usage over eight consecutive years does not support the position that colder temperatures are the reason for high meter readings during the winter of 2017-2018.  Exc. at 5-6 (citing I.D. at 11; Complainant Exh. 4, Att. A).  Further, Ms. Walden offers that, if the higher electric bills during the winter of 2017-2018 were caused by colder temperatures, then there would have been a corresponding increase in gas usage because, the Complainant notes, her primary source of heat is a gas furnace.  Id. (citing Amended Complaint at 1).  Moreover, Ms. Walden avers that she lives alone and there has been no change to the number of occupants in her residence.  In addition, the Complainant notes that there has been no change to the electrical connections in her home, nor the frequency of their use that would justify the level of kWh reported.  Exc. at 6 (citing Complainant Exh. 4 at 1).

[bookmark: _Hlk51250425]Ms. Walden addresses the seven Complainant Exhibits, claiming that she “did not offer any exhibits at the hearing.”  Exc. at 1 (citing I.D. at 2).  Further, Ms. Walden argues that an explanation was not provided when the ALJ introduced the Replies to Answer as Complainant Exhibits Nos. 2 and 7, “and then removed the same exhibits from the record” after the objection from PECO’s counsel.  Exc. at 1.  The Complainant also contends that the Replies to Answer satisfies the definition of a pleading, pursuant to Section 1.8 of our Regulations, at 52 Pa. Code § 1.8, and that there is no provision that allows a pleading to be removed from the record.

[bookmark: _Hlk51660084]The Complainant avers that it was a violation of Section 5.421 of our Regulations at 52 Pa. Code 5.421, to allow the PECO witnesses to testify.  Ms. Walden claims, inter alia, that she did receive notice of the application of the relevance, materiality and scope of the testimony and documents being sought by PECO, as required by Section 5.421 of our Regulations.  Exc. at 1.  The Complainant also argues that, if she had been informed about the testimony of PECO’s witnesses, “as the rules require,” she would have been prepared to question the basis for the allocation of usage necessary to compute the total potential usage of 4,125 kWh.  Exc. at 2 (citing I.D. at 4, FOF No. 10).  

The Complainant also insists that the following statement from the ALJ’s Initial Decision is not correct: “PECO also alleged that the Complainant was actively enrolled in its Customer Assistance Program (CAP).”  Exc. at 1 (citing I.D. at 1‑2).  Ms. Walden asserts that she is not, and never was, enrolled in CAP, adding that she was unable to confirm that PECO made such an allegation in its Answer.  Exc. at 1.  The Complainant also contends that Mr. Saunders’ issuance of a one-time courtesy credit “based on the Complainant’s assertions that her usage was abnormal” is not a factual statement.  Exc. at 3 (citing I.D. at 4, FOF No. 13).  Ms. Walden avers that it was Mr. Saunders who determined that the readings were abnormally high.  Exc. at 3 (citing PECO Exh. 3).  

Replies to Exceptions

In its Replies to Exceptions, PECO states that ALJ Guhl correctly determined that the Complainant did not meet her burden of proof, pursuant to 66 Pa. C.S. § 332(a).  Accordingly, the Company requests that the Commission deny the Complainant’s Exceptions and uphold the Initial Decision.  R. Exc. at 4, 7-8. 

PECO asserts that ALJ Guhl provided the Complainant ample opportunity to present her evidence, cross examine the PECO witnesses and present any objections to said evidence.  Further, the Company notes that during the hearing, the ALJ and the Parties engaged in discussions regarding objections to the evidence and provided detailed reasons regarding the ALJ’s rulings on the objections.  Moreover, PECO assures that the ALJ advised the Complainant that, if Ms. Walden wished to submit additional information in support of her burden, she must file a Motion which states why the record should be reopened.  R. Exc. at 5 (citing Tr. at 89-90).  

PECO believes that the ALJ’s Initial Decision should be affirmed regarding the merits of the underlying litigation.  PECO elaborates that the testimony of its witnesses, Mr. Pritchard and Mr. Saunders, was credible with regard to the high bill investigations and the capabilities of the smart meter and its communication mechanisms.  Further, PECO notes that Mr. Pritchard and Mr. Saunders testified consistently with the exhibits provided by the Company and the exhibits were accepted into the record without objection.  Moreover, the Company states that the testimony of its witnesses is consistent with the documentation provided by the Complainant regarding usage during the winters of 2016-2017 and 2017-2018.  R. Exc. at 5-6.

PECO avers that based on the credible testimony from Mr. Saunders and the documentation provided, the ALJ concluded that, although the usage during the winter of 2017-2018 was higher than the usage in the winter of 2016-2017, the Complainant’s usage was within her potential usage profile.[footnoteRef:10]  The Company notes that the ALJ pointed out that, during the two high bill investigations performed at the Service Address, the meter was idled and a passing load test was performed.  Further, PECO reminds that Mr. Saunders testified that there were no high bill issues based on the passing load test and partial appliance analysis performed in January 2018.  Moreover, PECO states that, Mr. Saunders confirmed that it is not possible for a meter to malfunction and subsequently correct itself.  The Company adds that, in this regard, Mr. Saunders’ testimony is consistent with that of Mr. Pritchard.  R. Exc. at 6 (citing Tr. at 45-48). [10: 	According to the Replies to Exceptions, PECO states that the ALJ observed that “the usage in Winter 2016-2017 was higher than the usage in Winter 2017-2018.”  R. Exc. at 6.  However, in her Initial Decision, the ALJ noted an apparent increase in the Complainant’s usage “from the winter period of 2016-2017 to 2017-2018.”  I.D. at 11.  We believe the reference in PECO’s Replies to Exceptions to the Complainant’s usage during the winter period of 2016-2017 being higher than the Complainant’s usage during the winter period of 2017-2018 to be an inadvertent misstatement.  Accordingly, we will overlook this defect in the Replies to Exceptions.] 


PECO notes that another PECO technician visited the Complainant’s residence in April 2018 and found that the meter was testing at 99.98% and 99.96% accurate on the first and second tests, respectively.  Further, the Company argues that the Complainant’s usage for the winter of 2017-2018 was not abnormal based on her usage potential because PECO Exhibit 5 establishes the consistency between testing and supports the credible testimony of Mr. Saunders.  Moreover, PECO notes that Mr. Saunders’ testimony and the Company’s Exhibits confirm that the meter tested within Commission standards, in accordance with 52 Pa. Code § 57.20.  R. Exc. at 6-7.  

PECO also acknowledges the Complainant’s allegation that the smart meter may have been the subject of outside meter tampering, explaining that Mr. Pritchard provided unrebutted testimony that smart meters allow for encrypted, two-way communications, as indicated in Pennsylvania Act 129 of 2008.  Further, the Company notes that, Mr. Pritchard testified that PECO cannot alter the meter readings and that smart meters only register the amount of energy consumed and do not interfere with residential appliances.  R. Exc. at 7 (citing Tr. at 61, 63, 68).  Moreover, PECO avers that, Mr. Pritchard credibly explained that the Complainant’s usage increases with decreases in temperature and, although the average daily temperature in January 2018 was 31 degrees Fahrenheit, the average daily temperature in January 2017 was 39 degrees Fahrenheit.  R. Exc. at 7 (citing Tr. at 64-65, PECO Exh. 6).

Disposition

[bookmark: _Hlk52256305]First, we will address the Complainant’s Exception regarding the following statement in the Initial Decision: “PECO also alleged that the Complainant was actively enrolled in its Customer Assistance Program (CAP).”  I.D. at 1-2.  According to the Initial Decision, PECO made this allegation in its Answer.  We are unable to confirm that, in PECO’s Answer or at any point in this proceeding, PECO alleged that Ms. Walden was enrolled in PECO’s CAP.  Therefore, we believe the statement that PECO alleged that the Complainant was actively enrolled in CAP to be an inadvertent misstatement.  Accordingly, we shall modify the ALJ’s Initial Decision to the extent that PECO did not allege that the Complainant, Ms. Walden, was actively enrolled in CAP.

Next, we will address the Complainant’s argument regarding the factual basis of FOF No. 13, which reads as follows: “As a courtesy, Mr. Saunders issued a one-time credit of 800 kilowatts on the Complainant’s account, based on the Complainant’s assertions that her usage was abnormal.”  I.D. at 4 (citing Tr. at 48, PECO Exh. 3).  Ms. Walden posits that Mr. Saunders “made the determination” that her readings were abnormally high, citing a handwritten note taken by Mr. Saunders during his high bill field investigation at the Service Address on January 23, 2018.  Exc. at 3.  Mr. Saunders’ note reads: “High use abnormal for cust[omer] based on [h]ist[ory].”  PECO Exh. 3 at 2.  We do not see merit in the Complainant’s argument, as Mr. Saunders’ note is essentially shorthand and does not explicitly state that he independently determined Ms. Walden’s usage to be abnormal.  Accordingly, we are not persuaded to find that FOF No. 13 in the Initial Decision warrants modification.  

Next, we will turn our focus to the Complainant’s contentions regarding Complainant Exhibit Nos. 1 through 7.  In her Exceptions, Ms. Walden claims that she did not offer any exhibits into evidence at the hearing.  Exc. at 1.  We find this claim to be baseless, as the hearing transcript indicates that the Complainant responded “[y]es” when asked at the hearing if she wanted the documents that she provided prior to the hearing to be identified as exhibits for the record.  Tr. at 16.  The Complainant also claims that Complainant Exhibit Nos. 2 and 7 were removed from the record without explanation after the objection of counsel for PECO.  Exc. at 1.  According to the hearing transcript, counsel for PECO objected to Complainant Exhibit Nos. 2 and 7 becoming a part of the record, stating that both exhibits are based on hearsay and that they are more so pleadings than supporting documents.  Tr. at 92-93.  The ALJ, upon reiterating the reason for the objection, sustained the objection and agreed that both documents are more pleadings rather than exhibits.  Id.  Therefore, Complainant Exhibit Nos. 2 and 7 were not removed from the record because they were never admitted into the record based on the correct evidentiary ruling of the ALJ.  Accordingly, we find the Complainant’s exception regarding Complainant Exhibit Nos. 2 and 7 to be without merit.  

[bookmark: _Hlk51665945]Next, we turn our attention to the Complainant’s claim that Section 5.421 of our Regulations, 52 Pa. Code § 5.421, was violated when PECO’s witnesses were allowed to testify at the hearing.  Ms. Walden’s reliance on 52 Pa. Code § 5.421 appears to be misplaced as Section 5.421 of our Regulations governs subpoenas issued by the Commission on its own motion.  Since no subpoenas were issued by the Commission in this proceeding, Section 5.241 is not relevant to this proceeding.  To the extent that the Complainant claims that she was to be furnished with a list of witnesses in advance of the hearing, there is no such requirement in our Regulations, although Parties are certainly permitted to seek such information through discovery.  52 Pa. Code 5.321(f).  Moreover, our Regulations vest the presiding officer with all necessary authority to control the receipt of evidence at the hearing, including, but not limited, to the ruling on the admissibility of evidence and the scope of direct and cross examinations.  52 Pa. Code § 5.403.  Regarding Ms. Walden’s argument that she was not prepared to cross examine PECO’s witnesses at the hearing because she was not informed, it is the responsibility of the parties to engage in discovery in advance of the hearing for the purpose of preparation of a case.  52 Pa. Code § 5.321(f).[footnoteRef:11]  Accordingly, we find the Complainant’s Exception meritless as it amounts to not much more than her admission regarding her lack of preparation for her case and the testimony of PECO witnesses at the hearing. [11: 	We note that, according to the hearing transcript, ALJ Guhl explained to Ms. Walden that both Parties had to be ready to present their case at the hearing and that there was no obligation or requirement for Ms. Walden to be informed that witnesses would be present at the hearing.  Tr. at 9-10.] 


Lastly, we will address the Complainant’s contention that she met her burden of proof.  As discussed previously, the Complainant must show, by a preponderance of the evidence, that PECO is responsible or accountable for the problem identified in the Complaint to initially satisfy the burden of proof.  66 Pa. C.S. § 332(a).  In this case, Ms. Walden must prove that there are incorrect charges on her bill or that PECO violated the Code, its tariff, or a Commission Regulation or Order.  In our view, the evidence presented by the Complainant is not sufficient to support her claim that PECO incorrectly billed her or that PECO violated the Code, its tariff, or a Commission Regulation or Order.  Further, Ms. Walden did not present evidence that is substantial or more convincing, even by the smallest amount, than the evidence presented by PECO.

The evidence presented by the Complainant and entered into the record is comprised of the following: (1) copies of monthly electric and gas bills issued by PECO for the Service Address during the service period October 18, 2017 through April 20, 2018; (2) a one-page letter addressed to PECO from Ms. Walden, dated February 6, 2018, regarding, among other items, a “Utility Company Report,” dated February 1, 2018; (3) a five-page letter addressed to PECO from Ms. Walden, dated March 11, 2018, and four attachments, pertaining to, inter alia, the Complainant’s analysis of monthly billed kWhs between January 2010 and February 2018; (4) a “Utility Company Report” for the Service Address, dated July 2, 2018; and (5) a table of comparative monthly billed kWhs and average temperatures for the winter months between 2016 and 2019.  Complainant Exhibit Nos. 1, 3-6.  

Upon review of the Complainant’s record evidence, we agree with the ALJ that there is an apparent increase in billed kWh usage at the Service Address during the winter period of 2017 through 2018, when compared to the previous winter period of 2016 through 2017.  Complainant Exh. No. 4, Atts. A, B; Complainant Exh. No. 6.  Indeed, the Complainant’s comparative billing schedule supports that there is an inconsistent increase in billed kWh usage for the period November 2017 through February 2018, when compared to the same months of each winter period between November 2010 and February 2017.  Complainant Exh. No. 4, Att. A.  However, the evidence submitted by the Complainant does not effectively support her claim that the billed electric usage at the Service Address was inaccurate at any time, or that PECO violated the Code, its tariff, or a Commission Regulation or Order.  Accordingly, the Complainant’s evidence is found to be insufficient to satisfy her initial burden of proof.

Furthermore, the record evidence demonstrates that PECO investigated and addressed the Complainant’s high bill and meter concerns during the two field investigations it conducted at the Service Address.  I.D. at 9-11.  At each field visit, the PECO technicians performed meter testing which confirmed that the meter was functioning properly and that there was no meter mix-up or unauthorized foreign load drawing from the Service Address.  Further, Mr. Saunders testified that it is impossible for a meter to malfunction and then correct itself, and Mr. Pritchard testified that PECO cannot alter or change the meter readings and that the smart meters only measure the amount of energy consumed at a residence.  Moreover, Mr. Saunders testified that he performed a partial appliance analysis during his field visit based on the appliances that he felt contributed to the Complainant’s high usage (e.g., a furnace fan, baseboard heaters, and two space heaters).  As a result of that analysis, Mr. Saunders testified that the appliances had a total potential usage of 4,125 kWh, and that the Complainant’s usage was within her energy usage potential and had not exceeded her potential usage at the Service Address.  Id.  Based on the record evidence, there is nothing in this proceeding to indicate that PECO billed the Complainant incorrectly or that PECO violated the Code, its tariff, or a Commission Regulation or Order.

We find that the ALJ properly weighed the evidence presented to conclude that the Complainant failed to carry the burden of proof on her Formal Complaint and, therefore, dismissal of the Complaint was appropriate, consistent with Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).  Accordingly, we shall adopt ALJ Guhl’s Initial Decision, as modified, and dismiss the Complaint.

Conclusion

	Based upon our consideration of the allegations of the Formal Complaint and PECO’s Answer thereto, the Complainant’s Exceptions and PECO’s Reply Exceptions, for the reasons set forth above, we shall grant, in part, and deny, in part, the Complainant’s Exceptions, and adopt the Initial Decision, as modified; THEREFORE,

IT IS ORDERED:

1. That the Exceptions filed by Eileen Walden, dated March 24, 2020, to the Initial Decision of Administrative Law Judge Marta Guhl, served on March 4, 2020, are granted in limited part, and denied in major part, consistent with this Opinion and Order.
 
2.	That the Initial Decision of Administrative Law Judge Marta Guhl, served on March 4, 2020, at Docket No. F-2019-3011507, is adopted, as modified by this Opinion and Order.
 
3.	That the Amended Formal Complaint filed by Eileen Walden on August 27, 2019, at Docket No. F-2019-3011507, against PECO Energy Company is denied and dismissed.

4.	That this proceeding at Docket No. F-2019-3011507 be marked closed.

[image: ]BY THE COMMISSION,




Rosemary Chiavetta
Secretary


(SEAL)

ORDER ADOPTED:  November 19, 2020

ORDER ENTERED:  November 19, 2020
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