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OPINION AND ORDER

BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) is the Petition of Curvin W. Martin d/b/a Crystal Clear Merchant Consultants (Martin) for Reconsideration of a Secretarial Letter issued on August 25, 2020, which cancelled Martin’s electric generation supplier (EGS) license.
  Through this Petition, Martin seeks reinstatement of his license to operate as an EGS in the Commonwealth.  For the reasons identified below, the Commission grants Martin’s Petition for Reconsideration and will reinstate his license to provide electric generation supplier services in Pennsylvania as a broker/marketer.

BACKGROUND

On December 5, 2012, the Commission issued Martin a license to provide electric generation supplier services in the Commonwealth as a broker/marketer.  See Docket No. A-2012-2306196.  Martin furnished a bond through Erie Insurance Company (Erie Insurance) effective May 1, 2012.  That bond was continued multiple times and remained valid until May 1, 2020.  By letter dated February 11, 2020, the Commission’s Bureau of Technical Utility Services (TUS) advised Martin (1) that his bond was set to expire on May 1, 2020 and (2) to file a new or updated financial security instrument with the Commission in order to maintain his license.  See Docket No. A-2012-2306196.  Martin did not provide a new or updated financial security instrument.
On June 18, 2020, the Commission entered an Order tentatively cancelling Martin’s EGS license due to his failure to maintain a bond or other financial security approved by the Commission.
  The Tentative Order indicated that failure to timely file a proper financial security instrument may result in cancellation of Martin’s license.  Tentative Order at 2-3.
The Tentative Order stated that, absent the filing of adverse public comment or an approved financial security within 45 days, the Commission would issue a final order formally cancelling Martin’s EGS license.  No comments were filed regarding the tentative cancellation of Martin’s license nor did he file approved financial security.  Therefore, on August 25, 2020, the Commission issued a Secretarial Letter cancelling Martin’s EGS license.
On September 25, 2020, Martin filed a Petition for Reconsideration seeking reinstatement of his EGS License.
  
DISCUSSION
A.
Legal Standards
The standards for granting a Petition for Rescission or Amendment were set forth in Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (1982):

A petition for reconsideration, under the provisions of 66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code section to rescind or amend a prior order in whole or in part.  In this regard, we agree with the Court in the Pennsylvania Railroad Company case, wherein it was stated that “[p]arties . . . cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically decided against them . . .”  What we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked by the Commission.

Duick, 56 Pa. P.U.C. at 559 (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. Ct. 1935)).


Under the standards of Duick, a petition for reconsideration may properly raise any matter designed to convince the Commission that it should exercise its discretion to amend or rescind a prior order, in whole or in part.  However, such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked by the Commission.  Duick, 56 Pa. P.U.C. at 559.

The Commission has administrative discretion regarding whether to grant or deny a petition for rescission or amendment of an order filed under 66 Pa. C.S. § 703(g).  West Penn Power Co. v. Public Utility Commission, 659 A.2d 1055, 1065 (Pa. Cmwlth. 1995).  However, such a petition should only be granted judiciously and under appropriate circumstances because such an action results in the disturbance of a final order.  Id.  As such, the Commission has wide latitude to deny a petition for rescission or amendment, and its decision will not be overturned by an appellate court absent a showing that the Commission abused its discretion.  Id.
B.
Petition


In his Petition, Martin requests that the Commission reconsider its Final Order cancelling his EGS license and reinstate his license.  Martin states that he has obtained his EGS bond from the same insurance office, CrossKeys Insurance Inc., since he was licensed in 2012 and that his 2020-2021 bond renewal was completed on time and sent to the Commission.  Martin avers that he exercised all due diligence, just as he did in all prior years, to meet the Commission’s bonding requirements.  He further asserts that this error was caused by the closure of state government offices caused by the COVID-19 pandemic in March of 2020.
  Martin opines that his bond continuation certificate may have been overlooked or lost due to the fact that Commission staff had limited access to mail.

Martin includes with his Petition a number of supporting emails and other documents.  
C.
Disposition

The Commission does not take lightly an EGS’s failure to furnish evidence of a bond, bond continuation certificate, or other financial security instrument.  However, we will grant Martin’s request for relief because it appears that (1) he did update his bond and (2) his failure to successfully furnish the bond continuation certificate was based in part on workplace and mail disruptions caused by the COVID-19 pandemic lockdown.

The supporting documentation indicates that Erie Insurance continued Martin’s bond through May 1, 2021.  However, there is no record that a continuation certificate was timely received by the Commission.  
It appears that Martin erroneously thought his bond had been properly updated.  While he took no steps to confirm his belief with the Commission, the Commission concludes that Martin’s failure to provide proof of his bond was unintentional.  His bond on file with the Commission expired on May 1, 2020.  Although Martin’s bond may have been continued by Erie Insurance to May 1, 2021, he did not ensure that his bond continuation certificate was furnished to and approved by the Commission.  However, Martin’s failure to furnish an updated bond may have been based on the fact that he did not receive our Tentative Order dated June 18, 2020.  As previously stated, it is unclear whether the Tentative Order was properly served by the Commission to Martin’s address as a result of workplace and mail disruptions caused by the pandemic lockdown.  Under these limited and unique circumstances, we will grant Martin’s Petition.
 
Here, we find credible Martin’s assertions that his bond was renewed on time but that the bond update was not successfully provided to or received by the Commission due to the specific pandemic emergency-related workplace disruption discussed herein. 
CONCLUSION
Under the circumstances outlined herein, the Commission finds that (1) Martin has satisfied the Duick standard for reconsideration, rescission, and/or amendment and (2) modification of the Final Order is warranted.  Accordingly, we will grant Martin’s Petition for Reconsideration and reinstate his EGS license.
Further, we advise Martin that any future failure to timely file an updated financial security instrument at least thirty (30) days prior to the expiration of the current financial security instrument on file may cause Commission staff to initiate a formal proceeding that may lead to the cancellation of his EGS license, fines and penalties, removal of his company’s information from the Commission’s website, and notification to all electric distribution companies in whose service territory his company is licensed to operate.

THEREFORE, 
IT IS ORDERED:
1. That Curvin W. Martin d/b/a Crystal Clear Merchant Consultants’ Petition for Reconsideration and request for reinstatement of its electric generation supplier license is granted consistent with this Opinion and Order.
2. That Curvin W. Martin d/b/a Crystal Clear Merchant Consultants’ license to offer, render, furnish, or supply electric generation supplier services as a broker/marketer to residential, small commercial (25 kW and under demand), large commercial (over 25 kW demand), industrial, and governmental customers in all the electric distribution companies’ service territories throughout the Commonwealth of Pennsylvania be reinstated effective upon Commission receipt and approval of a valid financial security instrument.
3.
That going forward Curvin W. Martin d/b/a Crystal Clear Merchant Consultants file an updated financial security instrument at least thirty (30) days prior to the expiration of the current financial security instrument on file with the Commission or, in the alternative, furnish the Commission with a continuous bond.
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BY THE COMMISSION

Rosemary Chiavetta

Secretary

(SEAL)

ORDER ADOPTED:  December 3, 2020
ORDER ENTERED:  December 3, 2020
� Electric Generation Supplier License Cancellations of Companies with an Expired Financial Security, Docket No. M�2020�3015227 (Final Order entered August 25, 2020) (Final Order).


� Electric Generation Supplier License Cancellations of Companies with an Expired Financial Security, Insufficient Financial Security Amount or Language, Docket No. M-2020-3015227 (Tentative Order entered June 18, 2020) (Tentative Order).  Based on the Commission’s records, it is unclear whether the Tentative Order was properly served by the Commission to Martin’s address as a result of workplace and mail disruptions caused by the COVID-19 pandemic lockdown referenced herein.


� Although Martin described his September 25, 2020 filing as a Petition for Reconsideration, it was not filed within 15 days of the Commission’s Final Order (entered August 25, 2020) as required by the Commission’s regulations at 52 Pa. Code § 5.572(c).  As such, his Petition will be treated as a Petition for Rescission or Amendment, which can be filed at any time.  See 66 Pa. C.S. § 703(g) and 52 Pa. Code Section 5.572(d).  On August 31, 2020, the Commission received a certificate continuing Martin’s bond with Erie Insurance until May 1, 2021; however, that continuation certificate was not accepted because it was received after Martin’s license had been cancelled.





� Pursuant to Governor Tom Wolf’s Proclamation of Disaster Emergency relating to the COVID-19 pandemic and the corresponding directives of the Governor’s Office of Administration to close Commonwealth offices in the Capitol Complex, including the Commission’s offices in the Keystone Building, Harrisburg, PA, Commission staff have been in work-from-home status since mid-March 2020.


� Service issues sometimes warrant relief to ensure that due process has been provided.  Gerald S. Lepre, Jr. v. Equitable Gas Company, Docket No. C-2010-2189362 (Order entered January 30, 2012). 
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