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	Cynthia Young-Nelson 

	F-2019-3009953

	v.

	

	PECO Energy Company

	



OPINION AND ORDER


BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Cynthia Young-Nelson (Complainant) filed on July 6, 2020, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Marta Guhl, issued on November 15, 2019.[footnoteRef:2]  Replies to Exceptions were filed by PECO Energy Company (PECO) on July 30, 2020.[footnoteRef:3]  For the reasons stated below, we shall deny the Exceptions of the Complainant and dismiss the Complaint. [2:  	In response to several requests for extension of time to file Exceptions by the Complainant and in recognition of the global COVID-19 pandemic, the Commission granted the Parties until July 17, 2020, to file Exceptions and on or before July 27, 2020, to file Replies to Exceptions. ]  [3:  	On July 21, 2020, the Commission’s Secretary issued a Secretarial Letter informing the Parties that the Complainant’s timely-filed Exceptions did not contain a Certificate of Service.  The Secretary enclosed a copy of the Complainant’s Exceptions and provided PECO ten days or until July 31, 2020 to file Replies to Exceptions. ] 


[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

		On May 13, 2019, the Complainant, with a current service address 43 Lamport Road, Upper Darby, PA (Current Service Address), filed a Formal Complaint (Complaint) against PECO alleging issues with her bill and requested a payment arrangement.  The Complainant averred that: (1) PECO did not send regular bills; (2) PECO sent high bills after the Low Income Home Energy Assistance Program (LIHEAP) ended for the year; (3) PECO did not have her correct name; (4) she did not want to be on PECO’s budget billing; and (5) PECO would not send her a shut off notice, thereby preventing her from applying for LIHEAP and subsequently PECO issuing a large bill after LIHEAP closed for the season.  Complaint at 2-3.  For relief, the Complainant requested that PECO forgive her bills through PECO’s low-income program and that PECO stop sending her bills after the program ends for the year.  Complaint at 3.  

		On May 23, 2019, PECO filed an Answer to the Complaint (Answer).  In its Answer, PECO admitted and denied various averments of the Complaint.  PECO admitted that it provides electric and gas service to the Complainant but denied the Complainant’s material allegations in the Complaint.  Answer at 1-2.

		On July 12, 2019, a hearing was held.  The Complainant appeared pro se and testified on her own behalf.  At the hearing, the Complainant sponsored one exhibit.  PECO was represented by counsel and presented the testimony of one witness, who sponsored seven exhibits.  The record was closed on August 19, 2019.

		On November 15, 2019, the ALJ issued the Initial Decision, denying the Complaint.  As noted, supra, the Complainant filed Exceptions on July 6, 2020.  PECO filed Replies to Exceptions on July 30, 2020.

Discussion

A.	Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by PECO.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the Complainant’s evidence shifts to PECO.  If the evidence presented by PECO is of co-equal value or “weight,” the burden of proof has not been satisfied and the Complainant must provide some additional evidence to rebut that of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (Pa. 1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

Any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

B. 	ALJ’s Initial Decision

		The ALJ made twenty-three Findings of Fact and reached nine Conclusions of Law.  I.D. at 2-4, 10-11.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication.

		As noted, supra, the ALJ dismissed the Complaint and in so doing, discussed the Complainant’s alleged billing issues and the request for a payment arrangement raised by the Complainant at the hearing.  I.D. at 6-9.  

		In addressing the billing issues, the ALJ stated the Complainant contended that PECO sent her estimated bills for years and failed to send her bills on a consistent basis.  However, the ALJ also noted that the Complainant did not present any evidence in support of these allegations.  In response to the billing issues raised by the Complainant, the ALJ noted that PECO’s witness testified that the Complainant had received regular monthly bills from PECO.  I.D. at 7 (citing Tr. at 59-60; PECO Exhs. 1-3).  The ALJ found that the Complainant had one estimated bill at a previous service address, 153 Wayne Avenue, Collingdale, PA (Wayne Ave. Address), however all other bills were based on actual usage.  I.D. at 7 (citing Tr. at 71-72; PECO Exhs. 1-3).  Therefore, the ALJ concluded that the Complainant did not meet her burden of proof to sustain the allegations that PECO had incorrectly billed the Complainant or had failed to 
consistently send her bills.  I.D. at 7.

The ALJ next addressed the Complainant’s allegation that her name was incorrectly listed on her bills.  According to the ALJ, the credible testimony presented by PECO indicated that the Complainant visited PECO’s office on March 11, 2019, with no record that the Complainant contacted PECO before this date.  The ALJ found that PECO had changed the name on the Complainant’s account when it received the Complaint.  I.D. at 7-8 (citing Tr. at 79-80).  Since the name change had been made by PECO, the ALJ ruled that the Complainant’s allegation related to PECO’s use of an incorrect name on the bill be dismissed.  I.D. at 8.

Next, the ALJ addressed the Complainant’s allegation that she did not want to be on budget billing.  The ALJ noted that PECO presented evidence indicating the Complainant was on budget billing at a previous service address of 1208 Nate Ellis Drive, Chester, PA (Nate Ellis Dr. Address).  However, the ALJ also found that PECO had removed the Complainant from budget billing when she moved to the Current Service Address, and that she is not currently on budget billing.  I.D. at 8 (citing Tr. at 80-82; PECO Exhs. 1-3).  Therefore, the ALJ dismissed the Complainant’s allegations related to improper budget billing.  I.D. at 8.

The last billing issue the ALJ addressed was the Complainant’s contention that PECO refused to send her a shut off notice, thereby preventing her from applying for LIHEAP and that PECO issued a large bill after LIHEAP closed for the season.  The ALJ found that the Complainant did not present any evidence to support this claim.  I.D. at 8.  The ALJ noted that PECO’s witness testified that the Complainant could have requested a ten-day shut off notice from PECO, enabling the Complainant to apply for a crisis grant.  Additionally, the ALJ noted that PECO’s witness indicated the Complainant did not need a shut off notice to apply for LIHEAP.  I.D. at 8 (citing Tr. at 77).  Regarding PECO’s alleged refusal to issue a shut off notice, the ALJ noted that the Complainant did not receive a shut off notice where the Company suspended any collection activities due to a pending informal complaint, from July 2018 to July 2019, with the Commission’s Bureau of Consumer Services (BCS).  I.D. at 8 (citing Tr. at 72-73, 76).  The ALJ stated PECO’s witness averred the Complainant did receive a LIHEAP grant in March 2019.  I.D. at 8 (citing Tr. at 86; PECO Exh. 3).  Based on the above findings, the ALJ stated there is nothing in the record to indicate PECO violated any statute, regulation, or order regarding the duty to provide a shut off notice, and concluded that the related allegations of the Complaint must be dismissed.  I.D. at 8-9.

Lastly, the ALJ discussed the Complainant’s request for a payment arrangement.  First, the ALJ identified the “Responsible Utility Customer Protection Act,” 66 Pa. C.S. § 1401 et seq., as providing the guidelines that the Commission must follow in complaints alleging inability to pay and requests for Commission-issued payment arrangements.  I.D. at 9.  Specifically, the ALJ noted Section 1405(a) of the Code reads:

§ 1405. Payment arrangements 

(a) GENERAL RULE.-- The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers.  The commission is authorized to establish payment arrangements between a public utility, customers and applicants within the limits established by this chapter. 

66 Pa. C.S. § 1405(a).  

Next, the ALJ conveyed that Section 1405(c) prohibits the Commission from establishing a payment arrangement on any outstanding Customer Assistance Program (CAP) arrears.  66 Pa. C.S. § 1405(c).  The ALJ noted the Complainant’s entire outstanding account balance is comprised of CAP arrears.  On that basis, the ALJ concluded the Commission cannot grant the Complainant a payment arrangement on her outstanding balance.  I.D. at 9.

C. 	Exceptions and Replies to Exceptions

We note at the outset that the Exceptions of the Complainants are not in strict compliance with Section 5.533(b) of our Rules of Administrative Practice and Procedure, 52 Pa. Code § 5.533(b), which provides that:

  (b) An exception shall be stated in specific, numbered paragraphs, identify the finding of fact or conclusion of law to which exception is taken and cite relevant pages of the decision. Supporting reasons for the exception shall follow a specific exception.

We recognize, however, that the Complainant is appearing pro se in this proceeding.  Traditionally, we have been hesitant to rule unfavorably against pro se litigants based on technical grounds.  See e.g., Destefano v. Peoples Natural Gas Company, 56 Pa. P.U.C. 489 (1982).  We typically apply the liberal construction provisions of our Regulations, 52 Pa. Code § 1.2(a), to pro se litigants to ensure just, speedy, and inexpensive determinations of proceedings before the Commission.  See e.g., Ditsious v. Pennsylvania Electric Co., Docket No. F-2011-2274306 (Order entered March 14, 2013).  In our view, it is in the public interest that all litigants, particularly pro se litigants, be afforded a meaningful opportunity to be heard.  Therefore, we will consider the merits of the Complainant’s Exceptions.

In her Exceptions, the Complainant does not except to the ALJ’s decision to dismiss the Complaint for the Complainant’s failure to meet her burden of proof.  Instead, the Complainant’s Exceptions aver that her leases for her Wayne Ave. Address and Nate Ellis Dr. Address (collectively, Former Service Addresses) and Current Service Address do not show the properties were serviced by gas.  Exc. at 1.  Attached to the Exceptions are copies of the lease agreements for her Former Service Addresses and Current Service Address.  Exc. at 2.  However, the record closed on August 19, 2019 and lease agreements are not part of the record evidence.  It is axiomatic that this Commission base its decisions on the evidence in the record, and we are prohibited from looking beyond the record for evidence not previously supplied to support a desired finding of fact or conclusion of law.  52 Pa. Code § 5.431.  As such, the portion of the Complainant’s Exceptions that address extra-record evidence of lease agreements at the Former Service Addresses will not be considered in our disposition, infra.

		In its Replies to Exceptions, PECO avers that the Complainant’s Exceptions should be denied for the following reasons: (1) the Complainant does not explain any error made by the ALJ; (2) the Complainant does not refute PECO’s witness testimony that she had been receiving regular monthly bills based on actual usage at her Former Service Addresses and Current Service Address; (3) the Complainant does not refute the record evidence offered by PECO showing that she was receiving gas service; and (4) the leases that the Complainant attached to her Exceptions do not change any facts or support her arguments.  R. Exc. at 1-2.  

D. 	Disposition

Upon review of the record and the Complainant’s Exceptions and PECO’s Replies to Exceptions, we find that the Complainant has failed to assert any basis for finding the ALJ erred.  Further, upon our review of the record in this proceeding we conclude the ALJ properly found that the Complainant failed to meet her burden of proving: (1) that PECO did not send her regular bills; (2) that PECO sent her high bills after LIHEAP ended for the year; (3) that PECO did not have her correct name; (4) that the Complainant did not want to be on PECO’s budget billing; (5) that PECO would not send her a shut off notice, thereby preventing her from applying for LIHEAP; and (6) that, subsequently, PECO issued a large bill after LIHEAP closed for the season.  Our review of the Complainant’s testimony indicates that, aside from the assertions made at the hearing, the Complainant failed to provide any evidence to prove the aforementioned allegations against PECO.  

At the outset, we note that we do not have before us a petition to reopen the record for the admission of additional evidence pursuant to 52 Pa. Code § 5.571, and we do not find good cause to consider the extra-record evidence of lease agreements relied upon by the Complainant in her Exceptions.  See 52 Pa. Code § 5.431 (b).  Accordingly, our decision is based solely upon the record established at the July 12, 2019 hearing held in this matter, consistent with the ALJ’s careful and appropriate consideration of record evidence.

Regarding the Complainant’s allegation that PECO did not provide regular billing and sent her estimated instead of actual bills, the ALJ concluded, in reliance on PECO’s testimony, that the Complainant received only one estimated bill at the Wayne Ave. Address and that all the other bills were based on actual usage.  After reviewing the testimony and exhibits provided by PECO, we agree with the ALJ that the Complainant was sent regular bills. 

Further, with respect to the Complainant’s assertion that she does not want to be on budget billing, we agree with the ALJ’s finding that the Complainant had been on budget billing at her Nate Ellis Dr. Address, however the Complainant was removed from budget billing when she moved to her Wayne Ave. Address.  Tr. at 80-82; PECO Exh. 1‑3.  

As to the Complainant’s claim that her name was incorrect on her bills, we agree with the ALJ’s finding that PECO made the requested name change.  Tr. at 79.  Therefore, this claim is moot and appropriately dismissed.

In addition, we reject the Complainant’s argument that PECO failed to issue her a shut off notice, making her unable to apply for LIHEAP.  We agree with the ALJ’s finding that due to a pending BCS complaint, PECO was prevented from issuing a shut off notice.  I.D. at 8-9 (citing Tr. 72-73, 76-77; PECO Exh. 6).

Finally, we note that the Complainant alleges for the first time in her Exceptions, that she did not receive gas service.  However, the Complainant made no such allegation in her Complaint.  Because the Complainant raises the issue of whether she received gas service now, rather than before the record in the proceeding closed on August 19, 2019, the allegation is untimely.  The Complainant is barred from raising additional issues or facts in the Exceptions that were not originally pleaded in the formal complaint or raised at the hearing.  Therefore, we shall disregard the issue from consideration on of her Exceptions.

In light of the above, we shall deny the Complainant’s Exceptions.  
Conclusion

Based upon our review of the Exceptions, the Initial Decision, and the record in this proceeding, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision and dismiss the Complaint, consistent with this Opinion and Order; THEREFORE, 

IT IS ORDERED:

[bookmark: _Hlk55308592]1.	That the Exceptions of Cynthia Young-Nelson, filed on July 6, 2020, to the Initial Decision of Administrative Law Judge Marta Guhl are denied, consistent with this Opinion and Order.

2.	That the Initial Decision of Administrative Law Judge Marta Guhl, issued on November 15, 2019, is adopted by this Opinion and Order.

3.	That the Formal Complaint filed on May 13, 2019, by Cynthia Young-Nelson against PECO Energy Company at Docket No. F-2019-3009953 is dismissed, consistent with this Opinion and Order.

		4.	That the proceeding docketed at F-2019-3009953 be marked closed.

BY THE COMMISSION,
[image: ]



Rosemary Chiavetta
Secretary


(SEAL)

ORDER ADOPTED: December 3, 2020

ORDER ENTERED:  December 3, 2020
2
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