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Lipsoss Corp Constructors							     C-2019-3012350
		
v.

Duquesne Light Company


OPINION AND ORDER


BY THE COMMISSION:


[bookmark: _Hlk534639008]Before the Pennsylvania Public Utility Commission (Commission) for consideration are the Exceptions filed by Mr. Anastasios Smalis and Lipsoss Corp Constructors (Lipsoss Corp) on January 31, 2020, to the Initial Decision of Administrative Law Judge (ALJ) Katrina L. Dunderdale issued on January 22, 2020 (Initial Decision), in the above-captioned proceeding.  On February 20, 2020, Duquesne Light Company (DLC or Company) filed Replies to Exceptions.  For the reasons stated below, we shall deny the Exceptions and adopt the Initial Decision, consistent with this Opinion and Order. 

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]I.  	History of the Proceeding[footnoteRef:1] [1:  	For a more detailed procedural history, please refer to the ALJ’s Initial Decision.  For purposes of this Opinion and Order, we only highlight the relevant filings in the procedural history.] 


[bookmark: _Hlk54949596]On August 8, 2019, a Formal Complaint (Complaint) was filed with the Commission by “Anastasios Smalis – Lipsoss Corp” against DLC.  Complaint at ¶ 1.  The Complaint disputed certain real property interests held by DLC for the property located at 4073 Liberty Avenue, Pittsburgh, PA 15224 (the Property), raised various issues related thereto, and requested a hearing.[footnoteRef:2]  See generally Attachment to Complaint. [2:  	The address for the Property was different from the address provided for Lipsoss Corp in paragraph 1 of the Complaint.  ] 


The Complaint was docketed by the Secretary’s Bureau as Lipsoss Corp Constructors v. Duquesne Light Company at Docket No. C-2019-3012350.  

The Complaint was verified and signed by Mr. Smalis in two lines in paragraph 9 of the Commission’s formal complaint form:  (1) in the line requiring the signature of an individual complainant; and (2) in the line requiring the signature of an authorized officer of a business entity complainant.  Complaint at ¶ 9.  In the second line, Mr. Smalis signed it as the President of Lipsoss Corp.  Complaint at ¶ 9.  An attorney was listed in paragraph 8 of the Complaint for Lipsoss Corp.  Complaint at ¶ 8.  

On September 11, 2019, DLC filed its Answer and New Matter.  On September 28, 2019, the Complainant filed a reply to DLC’s Answer and New Matter.  I.D. at 1-3.

On October 17, 2019, the Sommer Law Group PC, Brad N. Sommer, Esquire and Craig E. Maravich, Esquire filed an Entry of Appearance (Counsel) on behalf of Lipsoss Corp.  I.D. at 4.

On October 30, 2019, an initial telephonic hearing was scheduled for January 15, 2020.  I.D. at 4.

On December 16, 2019, a “Petition for Permission to Withdraw Complaint Without Prejudice” (Withdraw Petition) was filed by Mr. Smalis “on behalf of Complainant Lipsoss Corp and Anastasios Smalis pro-se.”  Withdraw Petition, cover page.  The Withdraw Petition asserted that the Complaint had been filed by both Anastasios Smalis, pro se, and Lipsoss Corp but that the Secretary’s Bureau mistakenly identified Lipsoss Corp as the only Complainant.  Withdraw Petition at ¶ 2.  Despite the assertion about Mr. Smalis being a pro se Complainant in this proceeding, the Withdraw Petition requested permission to withdraw the Complaint without prejudice.  I.D. at 4-5; Withdraw Petition at ¶ 5.  Among other things, the Withdraw Petition explained that Lipsoss Corp and Mr. Smalis had decided to pursue a cause of action against DLC in a different venue, specifically the U.S. District Court for the Western District of Pennsylvania.  I.D. at 4-5.

On December 24, 2019, Counsel for Lipsoss Corp filed a Petition for Leave to Withdraw Pleadings (Petition).[footnoteRef:3]  The Petition explained that the Complaint was filed pro se by Lipsoss Corp through its authorized officer Mr. Smalis as President of Lipsoss Corp.  Petition at ¶ 1.  The Petition further explained that until Counsel entered an appearance in this proceeding, Lipsoss Corp filed numerous pro se pleadings and documents.  Petition at ¶¶ 2, 3-6.  In light of the Withdraw Petition filed separately by Mr. Smalis and the filing of a complaint in federal court, Counsel requested that the Complaint be withdrawn and that Counsel’s appearance also be withdrawn.  I.D. at 5. [3:  	Counsel for Lipsoss Corp stated that Mr. Smalis filed the Withdraw Petition without providing notice to counsel. Counsel also indicated irreconcilable differences existed between Counsel and Mr. Smalis and requested permission to withdraw its appearance on behalf of Lipsoss Corp. ] 


On December 31, 2019, DLC filed a letter (DLC Letter) indicating it had no objection to the Commission granting the withdrawal request.  DLC did express its objection, however, to Mr. Smalis acting as a representative for Lipsoss Corp in this proceeding since Lipsoss Corp is a registered business entity in Pennsylvania.  Additionally, DLC reserved the right to address and defend as necessary any new or separate allegations made in the Withdraw Petition filed by Mr. Smalis.  DLC requested that the matter be marked closed.  See I.D. at 5; see also DLC Letter at 1.

On December 24, 2019, the record closed.  I.D. at 5.

As noted above, on January 22, 2020, the Initial Decision of ALJ Dunderdale was served on the Parties in this proceeding.  Also, as noted above, on January 31, 2020, Exceptions were filed by Mr. Anastasios Smalis and Lipsoss Corp.  On February 20, 2020, Replies to Exceptions were filed by the Company.  

II.  	Discussion

A.	Legal Standards

As the party seeking affirmative relief from the Commission, the complainant in a formal complaint proceeding has the burden of proof.  66 Pa. C.S. § 332(a).  The burden of proof is the “preponderance of the evidence” standard.  Suber v. Pennsylvania Com’n on Crime and Delinquency, 885 A.2d 678, 682 (Pa. Cmwlth. 2005); Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  As a matter of law, to establish a legally sufficient claim, a complainant must show that the named utility is responsible or accountable for the problem described in the complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990) (Patterson).  The offense must be a violation of the Public Utility Code (Code), a Commission Regulation or Order or a violation of a Commission-approved tariff.  66 Pa. C.S. § 701.  

Section 5.94(a) of the Commission’s Regulations permit a presiding officer to grant a party’s request to withdraw a pleading in a contested proceeding after considering any objections thereto and the public interest.  Specifically: 

[A] party desiring to withdraw a pleading in a contested proceeding may file a petition for leave to withdraw the appropriate document with the Commission and serve it upon the other parties. The petition must set forth the reasons for the withdrawal. A party may object to the petition within 10 days of service. After considering the petition, an objection thereto and the public interest, the presiding officer or the Commission will determine whether the withdrawal will be permitted.

52 Pa. Code § 5.94(a).

It is well-settled that requiring a complainant to pursue a formal complaint when the complainant no longer wishes to do so is not in the public interest. See Santandar v. Duquesne Light Co., No. C-2018-3006533, 2019 WL 7403563 (Order entered December 23, 2019); Westmeyer West Penn Power Co., No. C-2015-2489174, 2015 WL 5780364 (Order entered September 10, 2015); DiBello v. Pennsylvania-American Water Co., No. C-2019-3011593, 2019 WL 7403548, (Order entered December 10, 2019). 

B.	Initial Decision

In the Initial Decision, ALJ Dunderdale made four Findings of Fact and reached five Conclusions of Law.  See I.D. at 5-6, 7.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

The ALJ stated it was clear through statements of Mr. Smalis and Counsel for Lipsoss Corp that there was no longer a desire to pursue the Complaint against DLC before the Commission.  The ALJ acknowledged that DLC indicated it did not object to the withdrawal request.  The ALJ explained that it is a complainant’s prerogative to seek a withdrawal of a formal complaint if the complainant no longer wishes to pursue the allegations.  The ALJ reasoned that the public interest is not served or benefitted if the Commission requires litigation of a formal complaint that a complainant no longer wishes to pursue.  I.D. at 6.  The ALJ stated that “Lipsoss Corp and Mr. Smalis had the opportunity to be heard on these issues but no longer wish to do so.”  I.D. at 6.  Therefore, the ALJ found that it is in the public interest to allow the Complaint to be withdrawn without prejudice.  I.D. at 6.

C.	Exceptions and Replies 

		The Exceptions state that they are “filed by Complainants Anastasios Smalis and Lipsoss Corp Constructors.”  Exc. at 2.  The Exceptions claim that the original Complaint in this matter was filed by both Mr. Smalis and Lipsoss Corp.  Exc. at 2, 6.  The Exceptions assert that the entry and withdrawal of Counsel’s appearance in this proceeding was on behalf of Lipsoss Corp only, not Mr. Smalis.  Exc. at 3.  The Exceptions claim that Mr. Smalis is appearing pro se in this proceeding as permitted under the law.  Exc. at 3.  The Exceptions argue that DLC’s counsel and the Commission itself have misled Mr. Smalis by not including Mr. Smalis as a pro se complainant in this proceeding.  Exc. at 3-4.  Therefore, the Exceptions argue that the ALJ and the Commission abused their discretion “to deny Anastasios Smalis” complainant status in this proceeding.  Exc. at 2-3.  The remainder of the Exceptions appear to raise new allegations or address the merits of the allegations raised in the Complaint.  Exc. at 3-7.

In its Replies, DLC asserts the ALJ properly granted the withdrawal of the Complaint without prejudice because, pursuant to 52 Pa. Code 5.94(a), the ALJ properly found that DLC does not object to the withdrawal and the public interest is not served by requiring pursuit of the Complaint when there is no longer desire to do so by the complainant.  R. Exc. at 2-7.  DLC argues that the ALJ did not err by granting the withdrawal of the Complaint, without prejudice, because:  (1) no objection had been raised at any stage in this proceeding, including the Exceptions stage, to the withdrawal of the Complaint; and (2) it would be inefficient to schedule a hearing because the Complainant is pursuing a cause of action in a different venue, namely, the U.S. District Court for the Western District of Pennsylvania.  R. Exc. at 2-7.  

Regarding the distinction between Mr. Smalis and Lipsoss Corp as Complainants in this matter, in a footnote, DLC explains that for purposes of its Replies to Exceptions, the Complainant is Lipsoss Corp.  However, it also explains that Mr. Smalis is the ratepayer of record for the Property that is the subject of dispute in the Complaint, and that Mr. Smalis is on the GS Small Commercial Rate for the Property.  R. Exc. at 1, n.1.  Nevertheless, DLC points out that the Exceptions expressly indicate a desire to no longer pursue the Complaint before the Commission.  R. Exc. at 4-5 (citing Exc. at 5).

D.	Disposition

Although it is difficult to comprehend why the issue is being raised in Exceptions, it appears Mr. Smalis is arguing in Exceptions that there are two complainants in this proceeding and that the Commission should recognize him as a pro se complainant in this proceeding, separate and apart from Lipsoss Corp.  As explained in the procedural history of this Opinion and Order, we recognize the attempt in some filings by Mr. Smalis to draw a distinction between himself as a pro se complainant and Lipsoss Corp, as a business entity complainant, of which Mr. Smalis is an authorized officer (the President).  However, while the record is clear that Mr. Smalis is the authorized officer of Lipsoss Corp, it is not clear whether Mr. Smalis has standing to file a Complaint against DLC as an individual complainant in this proceeding on the issues or claims raised in the Complaint.[footnoteRef:4]  Nevertheless, we need not address the issue of Mr. Smalis’ status as a pro se complainant because it is not relevant to the main question before us – that is, whether the Initial Decision erred in granting the requests seeking permission to withdraw the Complaint against DLC.  It did not.  [4:  	In its Replies, DLC provided information relating to Mr. Smalis as being listed as the ratepayer of record for the Property that is the subject of dispute in the Complaint.  However, it is well-established that parties cannot introduce new evidence at the exceptions stage.  Application of Apollo Gas Co., 1994 Pa. PUC Lexis, at *8-14 (Order entered February 10, 1994).  ] 


Given that two petitions were filed in this proceeding – one by Mr. Smalis and one by Counsel for Lipsoss Corp – seeking permission to withdraw the Complaint, and given that DLC expressed no objection to the withdrawal of the Complaint, and further given that no objection to the withdrawal was raised in the Exceptions, we agree with the ALJ that the public interest is not served or benefitted by requiring the Parties to proceed with the litigation of the Complaint.  As noted by the ALJ, no litigable matter remains in this proceeding.  COL No. 5.  Thus, it is in the public interest to grant the requests to withdraw the Complaint and to close the matter.  COL No. 5; 52 Pa. Code § 5.94(a). 

Accordingly, based upon our review and consideration of the record, the Initial Decision, Exceptions and Replies in this matter, we shall deny the Exceptions and adopt the Initial Decision as our final action in this matter.  

Although we note that there is no longer a disputed matter before us, we do acknowledge that the Complainant’s filings have asserted safety issues concerning not only the location of wires but also bare wires exposed at or near two properties.  Given these alleged safety issues and the reference to an alleged meeting with a representative of the Commission’s Bureau of Investigation & Enforcement – Electric Safety Division in the Complainant’s Exceptions a copy of this Commission Order will be served upon the Commission’s Bureau of Investigation & Enforcement – Electric Safety Division for whatever action that they may deem to be appropriate.

Conclusion

Upon our review of the record, the Initial Decision, the Exceptions and Replies in this proceeding, we shall deny the Exceptions and adopt the Initial Decision, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1. 	That the Exceptions filed by Mr. Anastasios Smalis and Lipsoss Corp Constructors on January 31, 2020, at Docket No. C-2019-3012350, are denied.

2.	That the Initial Decision of Administrative Law Judge Katrina L. Dunderdale issued on January 22, 2020, at Docket No. C-2019-3012350, is adopted.

3.  	That the requests filed on December 16, 2019, and December 24, 2019, to withdraw the Formal Complaint filed on August 8, 2019, at Docket No. C-2019-3012350, are granted. 

[bookmark: _Hlk54957823]4.  	That the Formal Complaint at Docket No. C-2019-3012350 is hereby withdrawn. 

5.	That a copy of this Commission Order be served upon the Commission’s Bureau of Investigation & Enforcement – Electric Safety Division, for whatever action that they may deem to be appropriate consistent with this Opinion and Order.

6. 	That the record in the Formal Complaint proceeding at Docket No. C-2019-3012350 shall be marked closed.

BY THE COMMISSION,
[image: ]



Rosemary Chiavetta
Secretary


(SEAL)

ORDER ADOPTED:  December 3, 2020

ORDER ENTERED:  December 3, 2020
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