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BY THE COMMISSION:

[bookmark: _Hlk54681843][bookmark: _Hlk37835909][bookmark: _Hlk54175764][bookmark: _Hlk56161332]Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Motion to Unseal Certain Proprietary Information and Request for Expedited Consideration (Motion) filed by Metropolitan Edison Company (Met-Ed), Pennsylvania Electric Company (Penelec), and Pennsylvania Power Company (Penn Power) (collectively, FirstEnergy or the Companies) on October 15, 2020.  On October 27, 2020, Verizon Pennsylvania LLC and Verizon North LLC (collectively, Verizon) filed an Answer in Opposition to the Motion (Answer).  For the reasons stated, infra, we shall deny the Motion.  

[bookmark: _Toc55454283]History of the Proceeding

Verizon initially filed proprietary and non-proprietary versions of its Formal Complaint (Complaint) against FirstEnergy with the Federal Communications Commission (FCC) on November 20, 2019.[footnoteRef:1]  In its Compliant, Verizon asserted that the negotiated rates charged by FirstEnergy under their several Joint Use Agreements (JUAs) are “unjust and unreasonable” under Section 224 of the Pole Attachment Act.  See 47 U.S.C. § 224.  The Complaint further asserted that the rates in the JUAs should be similar to the rate charged by FirstEnergy to cable companies and Competitive Local Exchange Carriers under pole attachment license agreements (i.e., the “new telecom rate”), and that Verizon is entitled to refunds reflecting the difference between this rate and the amount charged by FirstEnergy to Verizon under the JUAs since the July 12, 2011 effective date of the 2011 Pole Attachment Order[footnoteRef:2] plus interest.  Complaint at 1.   [1:  	The Complaint was docketed by the FCC at Proceeding Number 19-354, Bureau ID No. EB-19-MD-008.]  [2:  	Implementation of Section 224 of the Act; A National Broadband Plan for Our Future, 26 FCC Rcd 5240, 5331 (Report and Order and Order on Reconsideration dated April 7, 2011) (2011 Pole Attachment Order).] 


On February 3, 2020, FirstEnergy filed proprietary and non-proprietary versions of its Answer to Verizon’s Complaint, arguing that Verizon’s Complaint is unfounded, and should either be dismissed or the relief requested should be denied.  FirstEnergy argued, among other things, that Verizon was required to terminate its existing JUAs with FirstEnergy before filing the Complaint but failed to do so.  FirstEnergy also argued that Verizon has misinterpreted FCC rulings and that failed negotiations with FirstEnergy led to the Complaint being filed.  FirstEnergy also argued that Verizon has misconstrued the relevant facts, including whether one party has bargaining leverage over another.  FirstEnergy added that, to the extent the case moves forward, any analysis of the rates between FirstEnergy and Verizon should be prospective in effect only.  FirstEnergy averred multiple affirmative defenses in its answer and provided specific responses to the averments made by Verizon in its Complaint.

On March 3, 2020, Verizon filed a proprietary and non-proprietary versions of its Reply to FirstEnergy’s Answer and a denial of FirstEnergy’s affirmative defenses, maintaining its contention that Verizon is entitled to just and reasonable pole attachment rates and that it is entitled to a refund of what it believes it has been overcharged by FirstEnergy.  

During the pendency of the Complaint proceeding before the FCC, the Commission took steps to “reverse preempt” the FCC’s jurisdiction over pole attachment issues in Pennsylvania.  Assumption of Commission Jurisdiction Over Pole Attachments from the Federal Communications Commission, Docket No. L-2018-3002672 (Order entered September 3, 2019) (2019 Final Rulemaking Order).  On March 23, 2020, the FCC issued an order indicating that it no longer had jurisdiction over the Complaint in this proceeding and future communications regarding the case should be directed to the Commission.  In the Matter of Verizon Pennsylvania LLC and Verizon North LLC v. Metropolitan Edison Company, Pennsylvania Electric Company and Pennsylvania Power Company, Proceeding Number 19-354; Bureau ID Number EB-19-MD-008 (Order dated March 23, 2020) (Transfer Order).  Thereafter, the matter was transferred to the Commission and referred to the Office of Administrative Law Judge for adjudication.  Deputy Chief Administrative Law Judge (ALJ) Joel H. Cheskis was assigned as the presiding officer.  

As a result of the ongoing COVID-19 pandemic and in recognition of the time constraints on pole attachment cases articulated in Chapter 77 of the Commission’s Regulations, an informal, off-the-record conference call was held on March 26, 2020 with the attorneys for Verizon and FirstEnergy, as well as from the Commission’s Mediation Unit, to discuss procedural issues related to this case.  During the call, a discussion was held regarding when the regulatory time constraint for this case starts given that the formal complaint was filed by Verizon in November 2019 at the FCC but the Commission did not establish jurisdiction over pole attachment issues until March, 2020.  According to ALJ Cheskis, a discussion was also held regarding the status of outstanding motions pending before the FCC and the possibility of resolving this matter through either the Commission’s Mediation Unit or settlement judge regulations.  Finally, a discussion was also held regarding the appropriate manner to proceed with this case – whether to essentially continue the proceeding where the FCC proceeding ended or establish a new litigation schedule under Commission rules.  The Parties were given an opportunity to informally provide input regarding their position on these various issues no later than March 31, 2020.  Additional emails were subsequently exchanged by the attendees on the call and a final off-the-record conference call was held with the Parties on April 14, 2020.[footnoteRef:3] [3:  	The summary of these discussions and exchanges are taken from the Recommended Decision at page 3.   ] 


A scheduling order was issued on April 14, 2020 (Scheduling Order), memorializing the resolution of the procedural disagreements between Verizon and FirstEnergy and establishing a procedural schedule for this case.  Of note, it was determined that the Complaint would be considered filed as of March 25, 2020, for purposes of commencing the time frame within which the Commission must act on this case and that good cause existed for this case to be concluded within 270 days, as allowed for in Chapter 77 of the Commission’s Regulations.  52 Pa. Code § 77.5(c).  A litigation schedule was established so that the case would be completed within 270 days.  Scheduling Order at 4.[footnoteRef:4]   [4:  	We note there is a discrepancy in the dates which the Complaint is considered filed with the Commission.  According to the Scheduling Order, the ALJ determined that the filing date for purposes of establishing the time frame for Commission action is March 25, 2020.  Scheduling Order at 4.  However, the Recommended Decision states that this filing date is March 23, 2020.  R.D. at 4.  ] 


In light of the continued interruption of normal operations as a result of the COVID-19 pandemic, additional informal, off-the-record conference calls with the Parties, the mediation unit and the presiding officer were held on June 2, 2020, and June 5, 2020, to discuss logistics for the evidentiary hearings scheduled for June 15‑19, 2020. As a result of those conversations, the Parties agreed to various modifications to the original scheduling order.  Most significantly, the Parties agreed that the in-person hearings scheduled would be cancelled and the proceeding would become “paper-only,” meaning that, in addition to other agreed upon modifications, additional rounds of pre-served testimony would be allowed, the pre-served written testimony would be admitted into the record of the proceeding via stipulation and cross examination would be waived.  Next, the Parties would submit briefs in support of their legal arguments.  The Parties confirmed their agreement via email dated June 8, 2020.  R.D. at 5.  

A second scheduling order was issued on June 8, 2020, memorializing the Parties’ agreement to the revised procedural schedule and other procedural matters.

On July 7, 2020, the Parties submitted a joint motion to admit stipulated items into the record.  The Recommended Decision granted that motion, and the Parties were directed to ensure that the Commission’s Secretary’s Bureau has the necessary hard copies of the documents for inclusion in the Commission’s file.  R.D. at 6.  

Pursuant to the second scheduling order, proprietary and non-proprietary versions of Main Briefs and Reply Briefs were filed by both Verizon and FirstEnergy on July 28, 2020, and August 14, 2020, respectively.  The record in this case closed on August 14, 2020, the date Reply Briefs were filed.

On September 15, 2020, the Commission issued the ALJ’s Recommended Decision, in which ALJ Cheskis found that Verizon satisfied its burden of proof to demonstrate that it is entitled to a rebuttable presumption to have its rates to attach to the utility poles set by the “new telecom rate” methodology under the FCC’s regulations recently adopted by the Commission and FirstEnergy has not satisfied its burden to rebut that presumption.  Therefore, the ALJ recommended that: (1) the Complaint be granted to the extent that the rates paid by Verizon to FirstEnergy to attach to FirstEnergy’s poles will be set going forward based on the “new telecom rate” methodology; (2) the Complaint be denied with regard to Verizon’s request for refunds going back to July 2012 for the amounts overpaid to FirstEnergy; but rather (3) Verizon be awarded a refund for rates it overpaid to FirstEnergy dating back to March 11, 2019, the effective date of the rates established under the new telecom rate methodology; and (4) the Parties be given a 60-day compliance period following the entry of a final Commission order in this case in which to resolve any differences that arise in establishing the specific rates and refund created through the use of the new telecom methodology based on the determinations made in the Recommended Decision and, to the extent that such differences cannot be resolved, can afford themselves of the Commission’s mediation unit for mediation review or request a further expedited evidentiary hearing on the remaining disputed issues.  R.D. at 1, 69-70.  

As previously noted, FirstEnergy and Verizon filed proprietary and non-proprietary versions of their Exceptions on September 22, 2020.  Proprietary and non-proprietary versions of Reply Exceptions were filed by FirstEnergy and Verizon on September 28, 2020.  The Commission’s disposition of the issues in the Exceptions and Reply Exceptions will be addressed in a separate Opinion and Order.     

On October 15, 2020 FirstEnergy filed its Motion which requests the unsealing of certain proprietary information contained in the testimony, Briefs, Exceptions, and Reply Exceptions submitted by FirstEnergy and by Verizon in this proceeding.  On October 27, 2020, Verizon filed its Answer in opposition to the Motion.

Discussion 

We note that any issues not specifically addressed herein have been duly considered and will be denied without further discussion.  It is well settled that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

Section 5.365 of our Regulations pertains to the standards for a protective order to limit the disclosure of a trade secret or other confidential information on the public record.  In considering whether to issue a protective order to limit the availability of proprietary information, the Commission should consider, along with other relevant factors, the following:

(1) 	The extent to which the disclosure would cause unfair economic or competitive damage.

(2) 	The extent to which the information is known by others and used in similar activities.

(3) 	The worth or value of the information to the party and to the party’s competitors.

(4) 	The degree of difficulty and cost of developing the information.

(5) 	Other statutes or regulations dealing specifically with disclosure of the information.

52 Pa. Code § 5.365(a).

Positions of the Parties

On October 15, 2020, FirstEnergy filed its Motion requesting the unsealing of certain proprietary information contained in the testimony, Briefs, Exceptions, and Reply Exceptions submitted by FirstEnergy and by Verizon in this proceeding.  Specifically, FirstEnergy requests the unsealing of the aggregate amount of the annual revenue sought by Verizon and the amount of the refunds sought by Verizon.  FirstEnergy submits that, although this information is currently designated as Proprietary, it should be re-designated as Non-Proprietary because these categories of information relate to the relief paid by the Companies’ Pennsylvania electric service customers.  FirstEnergy argues that the aggregate data cannot be used to reverse calculate the specific rates Verizon pays under the JUAs.  Moreover, FirstEnergy submits that the public release of the information is necessary for the public to be adequately informed of the potential impact of Verizon’s requested relief and to ensure the interests of the Companies’ customers are adequately considered by the Commission.  Motion at 1-2.  

FirstEnergy notes that on January 7, 2020, it entered into a Protective Agreement with Verizon as a part of the proceeding before the FCC.  Thereafter, on June 8, 2020, FirstEnergy and Verizon entered into a Stipulated Protective Agreement with respect to the proceeding before the Commission.  Pursuant to these agreements, the Parties submitted Public and Proprietary versions of their respective Main Briefs and Reply Briefs on July 28, 2020, and August 14, 2020.  After the issuance of the Recommended Decision, which was also issued in both Public and Proprietary formats, the Parties filed Public and Proprietary versions of their Exceptions and Replies to Exceptions on September 22, 2020, and September 28, 2020.  

In its Motion, FirstEnergy argues that, although the Public Utility Code (Code) and the Commission’s Regulations do not specifically address requests by a party to unseal or re-designate certain proprietary information as public, the Commission has analyzed similar requests and determined that it was necessary and appropriate to unseal certain proprietary information.  Motion 7-8 (citing 66 Pa. C.S. § 335(d), 52 Pa. Code § 5.365(a) and Lyft, Inc. v. Pa. PUC, 145 A.3d 1235 (Pa. Cmwlth. 2016) (Lyft)).[footnoteRef:5]  FirstEnergy contends that this proceeding is similar to Lyft in which the Commission rejected the request to treat certain aggregated data as proprietary under 66 Pa. C.S. § 335(d) and 52 Pa. Code § 5.365(a).  FirstEnergy asserts that consistent with Lyft the total annual revenue decrease and the total amount of refunds are aggregated data which is generally not the type of data protected pursuant to the Commission’s protective order Regulation.  Additionally, FirstEnergy proffers that aggregated data is not exempt from disclosure under the trade secret exception or other designated exceptions under the Right to Know Law.  Motion at 8-9.[footnoteRef:6] [5:  	Section 335(d) of the Code pertains generally to the protection of trade secrets and proprietary or privileged information.  ]  [6:  	The Right to Know Law defines aggregated data as a “tabulation of data which relate to broad classes, groups or categories so that it is not possible to distinguish the properties of individuals within those classes, groups or categories.”  65 P.S. § 67.102.  ] 


According to FirstEnergy, the rate reductions and refunds sought by Verizon will result in a dollar-for-dollar increase in the Companies’ electric service rates in the next electric distribution service base rate proceedings.  FirstEnergy contends that the potential impact upon the rates of electric service customers is not fully or publicly known or quantified because the information has been treated as proprietary at this proceeding.  The Companies submit that the public and their electric service customers are completely unaware of the potential impact of Verizon’s requested relief.  Id. at 10‑11.  

Furthermore, FirstEnergy argues that none of the other relevant factors identified in Section 5.365(a) of our Regulations justify affording proprietary treatment for the identified information.  First, FirstEnergy contends that disclosure of the information identified by the Companies will not cause unfair economic or competitive damage to Verizon.  According to FirstEnergy, Verizon is seeking a competitively neutral rate and has argued that it attached to FirstEnergy’s poles under comparable terms and conditions to its competitors.  FirstEnergy submits that if the requested rate is competitively neutral then no competitive damage will result from public disclosure of the total annual revenue decrease or the total refunds it seeks.  The Companies submit that Verizon’s requested rate decrease would render the rate it used to pay FirstEnergy as irrelevant.  As such, First Energy continues, public knowledge of the existing rate and the difference between it and any newly ordered rate will not economically or competitively harm Verizon.  Motion at 12-13 (citing 52 Pa. Code § 5.365(a)(1)).  

Under the second factor, 52 Pa. Code § 5.365(a)(2), FirstEnergy asserts that the extent to which the information is known by others and is used in similar activities does not weigh against the limited disclosure.  Here, FirstEnergy claims it is not requesting the specific rates that Verizon pays under the JUAs to be disclosed.  Instead, it is seeking the unsealing of the overall impacts of Verizon’s requested relief which is the annual reduction in the specific amount Verizon will pay going forward and the total amount of refunds.  According to FirstEnergy, these amounts must become publicly known should the Companies seek Commission approval to defer and record as a regulatory asset the difference in revenues produced from the new rates and existing rates plus carrying charges, and permit the Companies to claim and recover this deferred amount in their next base rate cases.  Motion at 13.
Under the third factor, FirstEnergy deems the worth or value of the information to Verizon and its competitors as being minimal.  FirstEnergy asserts that there is no competitive value that can be attributed to the public release of the total annual revenue decrease or the requested refund amount.  Id. (citing 52 Pa. Code § 5.365(a)(3)).

As to the fourth factor, FirstEnergy contends that the development of the rates that Verizon currently pays under the JUAs and the calculation of the requested refunds are not difficult or costly to develop.  According to FirstEnergy, this information is based on a cost-sharing arrangement contained in each JUA and a comparison of the existing rate calculated under this formula to the calculation of any new rate under the FCC’s rate formulas.  FirstEnergy argues that Verizon did not conduct a special or proprietary study to calculate the annual going forward reduction or its requested refunds.  Id. at 13-14 (citing 52 Pa. Code § 5.365(a)(4)).

Regarding the last factor, FirstEnergy submits that no other statutes or regulations expressly prohibit the disclosure of this information.  Id. at 14 (citing 52 Pa. Code § 5.365(a)(5)).

In its Answer to the Motion, Verizon objects to the unsealing of the proprietary information arguing it will necessarily disclose sensitive rates and other confidential information by virtue of the existence of other information already in the public record.  Verizon argues that FirstEnergy provides no good reason to disclose any of Verizon’s proprietary information at this late stage of the proceeding.  Because the Commission already has access to the information and the public record discloses everything needed to understand the issues in this proceeding, Verizon submits that the Commission should deny the Motion.  Answer to Motion at 1-2.

In support, Verizon asserts that FirstEnergy misrepresents the information its Motion would disclose.  Although FirstEnergy claims that its Motion would only reveal the requested refund as a total amount and on an annual basis, Verizon argues that these amounts combined with information in the public record will reveal Verizon’s proprietary annual rental payment to FirstEnergy.  Verizon explains that proprietary information would be revealed because a “refund … will normally be the difference between the amount paid under the unjust and/or unreasonable rate – a confidential number – and the amount that would have been paid under the rate … established by the Commission, plus interest, consistent with the applicable statute of limitations” – a public number.  Answer to Motion at 2-3 (citing 52 Pa. Code § 77.4(a) (incorporating 47 C.F.R. § 1.1407(a)(3))).  As a result, Verizon contends that FirstEnergy’s request to unseal refund amounts is also a request to unseal the total amount Verizon pays FirstEnergy under the proprietary JUAs.  Answer to Motion at 3.  

In addition, Verizon objects to FirstEnergy’s request to release additional categories of confidential information attached as appendices to the Motion.  Verizon asserts that the Companies provide no reason to disclose this competitively sensitive information; rather, FirstEnergy simply proffers that it is not requesting the disclosure of individual rates or the disclosure of information that could be used to back into specific rates Verizon pays under the JUAs.  In contrast, Verizon submits that the additional information sought to be released would permit a straightforward calculation of rates FirstEnergy claims would not be disclosed.  Id. 

		Furthermore, Verizon argues that the information FirstEnergy seeks to disclose is proprietary to Verizon and public disclosure of it would cause competitive harm.  Verizon asserts that FirstEnergy protects the same information for every other company attached to its utility poles because the information is competitively sensitive.  In support, Verizon avers that FirstEnergy’s Maryland affiliate is currently asking the FCC to keep the same information about Verizon’s Maryland affiliate confidential.  Answer to Motion at 4-5, Exh. A (citing Potomac Edison’s Request for Confidential Treatment, Verizon Maryland LLC v. Potomac Edison Co., FCC Proceeding No. 19-355 (April 27, 2020) (Verizon Maryland Proceeding)).  

		Verizon also characterizes the Motion as being untethered from the Commission’s Regulations, which do not specifically address a Party’s request to unseal or re-designate proprietary information as public.  Moreover, Verizon objects to FirstEnergy’s last-minute challenge by waiting eleven months to challenge the designation as proprietary.  Verizon contends that Section 5.365(a) of our Regulations authorizes the filing of information under seal when the potential for harm would be substantial and the harm to the party seeking to prevent disclosure outweighs the public’s interest in free and open access to the administrative hearing process.  Indeed, Verizon adds, the Commission has already determined that comparable pole attachment information meets this standard noting that substantial competitive harm would result if the terms and conditions pertaining to pricing information were released to the public.  Answer to Motion at 5-6 (citing PPL Telcom LLC (PPL Telcom), Docket No. G‑00000826, 2005 WL 1037186 (Order entered March 23, 2005) (PPL Telcom) at *2).  

		Furthermore, Verizon argues that confidential treatment is justified under the Commission’s factors identified in Section 5.365(a) of our Regulations.  Specifically, Verizon cites to the arguments made by First Energy’s Maryland affiliate in the Verizon Maryland Proceeding.  According to Verizon, disclosure would cause it competitive harm because it would:

· Alert Verizon’s competitors of competitive rate disparity in Pennsylvania and provide opportunities to exploit disparities during deployment decisions.

· Provide valuable insights regarding the structuring and pricing of leasing operations, allowing competitors to determine the relative weaknesses and strengths in Verizon’s markets. 

· Chill and negatively impact Verizon’s relationships and rate negotiations with other electric utilities and allow for the refusal of lower rates than those imposed by FirstEnergy on Verizon.  

Answer to Motion at 7-8.  

		As a final matter, Verizon argues that the Commission’s resolution of this case does not require the disclosure of proprietary information.  Verizon contends that the Commission has all the information necessary to issue a final decision considering that proprietary versions of all the pleadings have been filed and that the presiding officer prepared a proprietary version of the Recommended Decision.  Additionally, Verizon asserts that the release of the information is not required for non-parties to understand the dispute and its potential precedential effect.  Verizon submits that this case is only about enforcing the Commission’s pole attachment regulations and cannot be about a broad inquiry into the wisdom of the regulations or their hypothetical impact on other rates or companies.  Verizon adds that this pole attachment proceeding is case-specific and it will not determine the impact of the Commission’s Regulations on FirstEnergy’s electric rates or trigger a base rate proceeding for FirstEnergy.  Answer to Motion at 8-9.

[bookmark: _Toc55454288]Disposition

Upon review, we shall deny the Motion.  Ordinarily, Section 5.365(a) of our Regulations applies to a request for the issuance of a protective order to limit the availability of the public to review proprietary information.  Here, however, the circumstances of FirstEnergy’s request are unique in that the Companies are seeking to unseal and disclose a portion of the evidentiary record during the closing stages of a proceeding after voluntarily agreeing to the restrictions throughout the litigation before the FCC and the Commission.  The Parties have operated under the terms of the Stipulated Protective Agreement filing proprietary versions of their pleadings and allowing the presiding officer and the Commission access to the information necessary to resolve this litigation and to issue a final decision in this matter.   

		FirstEnergy’s request appears to stem from prospective concerns about using the data in future proceedings such as possible rate proceedings requested by the Companies.  However, FirstEnergy provides no credible argument that the unsealing of the proprietary data at this stage is somehow necessary for the Commission to appreciate the concerns raised by the Companies or for resolving the pole attachment dispute before the Commission.  

		FirstEnergy’s primary claim – that the request pertains to the release of aggregate total revenue decrease and the total refund amount and not to specific rates paid by Verizon under its JUAs – is without merit.  Verizon refutes this claim by showing how the aggregate data can be utilized with publicly available data to calculate commercially sensitive information which the Parties have deemed proprietary under the Stipulated Protective Agreement.  Verizon explains how disclosing the requested total refund amount of ***BEGIN PROPRIETARY*** ***END PROPRIETARY*** on an annual basis of ***BEGIN PROPRIETARY*** ***END PROPRIETARY*** would reveal Verizon’s annual rental payment to FirstEnergy, which is deemed proprietary.  Applying 47 C.F.R. § 1.1407(a)(3), which the Commission incorporated pursuant to 52 Pa. Code § 77.4(a), a competitor could calculate the difference between the amount paid under the allegedly unjust or unreasonable rate (a confidential number of ***BEGIN PROPRIETARY*** ***END PROPRIETARY***) and the amount that would have been paid under the new telecom rate formula plus interest, a number which Verizon has publicly asserted is $7.55 million.  Answer to Motion at 2-3.  Accordingly, FirstEnergy’s request to unseal the refund amount is also an apparent request to reveal the total amount Verizon pays FirstEnergy under the Parties’ JUAs.  

[bookmark: _Hlk55224176]Additionally, Verizon has established that the Motion also requests the unsealing of categories of confidential information that can be utilized to reverse calculate specific rates Verizon pays under each of the JUAs.  As an example, Verizon cites to FirstEnergy’s proposal to unseal the fact that the new telecom rate is about ***BEGIN PROPRIETARY*** ***END PROPRIETARY*** the rate FirstEnergy has been charging Verizon.  Noting that the new telecom rates are public, Verizon contends that multiplying them by the proprietary rate amount would reveal the confidential rates with near precision.  Verizon also argues that FirstEnergy’s request to unseal the specific pole attachment rental amounts Verizon paid the Companies in 2019 would necessarily disclose the confidential rates Verizon pays FirstEnergy.  Submitting that pole attachment rent is a matter of price multiplied by quantity, Verizon explains that the quantity input – the number of shared utility poles – is publicly known.  As such, Verizon continues, revealing the confidential rental amounts would also disclose the confidential rates Verizon pays to First Energy.  In support, Verizon asserts:

[S]tating that Verizon paid Met-Ed ***BEGIN PROPRIETARY*** ***END PROPRIETARY*** in 2019 is the same as stating that Verizon paid about ***BEGIN PROPRIETARY*** ***END PROPRIETARY*** per pole because the parties pay the same effective rate (the exact rate was ***BEGIN PROPRIETARY*** ***END PROPRIETARY*** per pole).  The effective rate is calculated by dividing Verizon’s total payment by the “net” number of poles Verizon uses (meaning the 129,421 Met-Ed poles used by Verizon less the 30,027 Verizon poles used by Met-Ed) because rent on the overlapping number of poles cancels out: ***BEGIN PROPRIETARY*** ***END PROPRIETARY***  ***BEGIN PROPRIETARY***  ***END PROPRIETARY*** per pole. 

Answer to Motion at 4, n.14.  Here, we agree with Verizon that, contrary to the representations in the Motion, unsealing the data would allow for the reverse calculation of the rates Verizon pays to FirstEnergy under the JUAs.[footnoteRef:7]    [7:  	This finding is in contrast to the circumstances in Lyft in which the disclosure of aggregate data could not reveal any proprietary information or details such as references to drivers, customers or specific locations that could prove beneficial to competing transportation network companies.  See Lyft, 145 A.3d at 1243.] 


Verizon has also established that rates paid under similar agreements have traditionally been treated as proprietary due to their commercially sensitive nature.  In PPL Telcom we addressed whether information contained in a wireless agreement between PPL Electric Utilities Corporation (PPL Electric) and PPL Telcom, which granted PPL Telcom a license to install, operate and maintain wireless equipment on PPL Electric’s facilities, should remain confidential.  PPL Electric argued that the terms and conditions under which PPL Telcom could attach wireless equipment to PPL Electric’s facilities including negotiated pricing information is of a sensitive nature.  We agreed that the release of information regarding the terms and conditions under which PPL Telcom may attach its wireless equipment would enable competitors to formulate a competitive strategy using company-specific and guarded information.  Thus, we concluded that the potential harm to PPL Electric outweighed any benefit the public may receive from the release of the information.  PPL Telcom at *2.  

Similarly, Verizon has argued that the disclosure of the JUA rates, rental amounts, and requested refunds would cause competitive harm by disclosing cost information to communications competitors.  Specifically, disclosure would alert Verizon’s competitors about rate disparities in Pennsylvania and provide opportunities to exploit the disparities when making deployment decisions.  Verizon also emphasizes that the information would provide competitors with valuable insight into how it structures and prices its leasing operations and would enable competitors to determine the relative strengths and weaknesses in Verizon’s markets.  Additionally, Verizon contends that the disclosure would negatively impact its relationships and rate negotiations with other electric utilities.  We agree that these circumstances support a finding that the proprietary information set forth in the Parties’ Stipulated Protective Agreement should remain confidential in this proceeding, particularly at this late stage of the litigation.  

This determination does not in any way impact the Commission’s ability to consider the record evidence or to issue a final decision in this proceeding.  Furthermore, our ruling should not be construed as prejudicing the rights of the Parties to address the continued proprietary status of information under the Stipulated Protective Agreement in any future Commission-related proceeding.

Conclusion

	Upon review, we shall deny the Motion, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

		That the Motion to Unseal Certain Proprietary Information and Request for Expedited Consideration filed by Metropolitan Edison Company, Pennsylvania Electric Company, and Pennsylvania Power Company on October 15, 2020, is denied consistent with this Opinion and Order.  

[image: ]BY THE COMMISSION,




Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  December 3, 2020

ORDER ENTERED:  December 3, 2020
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