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PREHEARING ORDER LIMITING ISSUES AND 

REQUIRING RESPONSES FROM THE PARTIES
This Order is issued pursuant to the authority granted to presiding officers under the regulations of the Commission at 52 Pa. Code §5.483.
Two formal Complaints have been filed by two separate customers of Suez Water Pennsylvania (Suez) who reside in the same neighborhood, revolving around similar and related alleged events on and around July 2-3, 2020, and thereafter.

Complaint at C-2020-3022088

On September 3, 2020, Patricia Shaver (Complainant) filed a formal Complaint with the Commission  alleging that on and around July 3, 2020, Suez Water Pennsylvania (Suez) had failed to provide safe, adequate and reasonable service in that the water supplied to her residence was, “brown.”  Complainant further alleged that over the course of the next several days Suez failed to respond to her calls for assistance.  Complainant further alleged that she had incurred expenses as a result of Suez’s claimed conduct and demanded the following relief:
I think Suez should reimburse us for the $115.00 cost of the water analysis and $32.00 for the drinking water we had to purchase until we got the results of our test back. Water is a necessity and Suez should be sanctioned or fined for their terrible customer service. I still have not received any communication from Suez. They need to apologize for their lack of response to our many inquiries.
Shaver Compliant at ¶5.


On October 23, 2020, Suez filed an Answer to the Complaint denying responsibility for any water discoloration and denying that Complainant has a reliability, safety or quality problem with her water.  Suez asserted that the Commission is without authority to award damages.  Suez denied any violation of the Code or the regulations of the Commission.
Complaint at C-2020-3022094



On September 16, 2020, Kathleen Jones (Complainant) filed a similar formal Complaint with the Commission alleging that Suez Water Pennsylvania (Suez) had filed to provide safe, adequate and reasonable service in that on or around July 2, 2020, the water supplied to her residence was, “rusty brown.”  Complainant further alleged that over the course of the next several days that Suez failed to respond to her calls for assistance.  Complainant further alleged that she had incurred expenses as a result of Suez’s claimed conduct and demanded the following relief:
I would like restitution for the price of having the water tested at the PSU lab, the cost of gasoline to drive up to University Park to deliver the samples, the cost of draining and refilling my 40 gallon hot water tank, and the continual cost of purchasing bottled water to drink, since due to the elevated manganese level, I do not consider at my age, that it is safe to drink. I would also like the company to honor their "emergency hot line number" with a person who is local and can immediately answer questions as to what happens if the water turns brown and what to do about it. Also, to have someone from the water company be concerned enough to actually come arid take water samples, when more than one house on the block has complaints of water quality.
Jones Complaint at ¶¶ 4-5.



On October 19, 2020, Suez filed an Answer to the Complaint denying responsibility for any water discoloration and denying that Complainant has a reliability, safety or quality problem with her water.  Suez asserted that the Commission is without authority to award damages.  Suez also stated that this Complaint is related to a prior determination by the Commission’s Bureau of Consumer Services at Case No. 3767274.  Suez denied any violation of the Code or the regulations of the Commission.


On December 3, 2020, a telephonic prehearing conference convened pursuant to notice.  Thomas Niesen, Esquire, appeared on behalf of Suez.  Complainants appeared on their own behalf.



The prehearing conference addressed four preliminary matters: (1) the authority of the Commission to hear and decide the Complaints; (2) a discussion about the burden of proof and potential evidentiary issues; (3) the procedure followed at hearing; and, (4) the issue of possible consolidation of the Complaints for hearing, adjudication or both.  


Section 1501 of the Public Utility Code relative to quality of utility service is cited, in pertinent part, below.  


On December 4, 2020, an email sent to Complainants provided links to the Public Utility Code and to the procedural rules of the Commission.
Authority of the Commission



It was explained to Complainants that the Commission is without authority to award damages or reimbursement at requested in the Complaints.  The Commission, as a creation of the General Assembly, has only the powers and authority granted to it by the General Assembly as contained in the Public Utility Code. Subject matter jurisdiction is a prerequisite to the exercise of power to decide a controversy. Hughes v. Pennsylvania State Police, 619 A.2d 390 (Pa. Cmwlth. 1992) alloc. denied, 637 A.2d 293 (Pa. 1993).  It is well established that the Commission does not have the authority to order a public utility to pay monetary damages. See Byer v. Peoples Natural Gas Co., 380 A.2d 383 (Pa. Super. 1977) (holding that the Commission does not have the authority to award damages); Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977) (holding that the Commission does not have the authority to award damages), DeFrancesco v. Western Pennsylvania Water Company, 499 Pa. 374, 453 A.2d 595 (1982); Elkin v. Bell of Pa., 491 Pa. 123, 420 A.2d 371 (1980).  While a Commission Administrative Law Judge may impose a civil penalty on a utility if warranted, those funds will go to the state General Fund, not to a Complainant.


It was explained to the Complainants that their Complaints would be limited to the quality of service issue raised under Section 1501 of the Code, which states in pertinent part:

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the

accommodation, convenience, and safety of its patrons, employees, and the public. Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission. 
66 Pa. C.S. § 1501

Burden of Proof



It was explained to the Complainants that as the proponents of a rule or order, the Complainants bear the burden of proof .  Section 332(a) of the Public Utility Code.  66 Pa. C.S. § 332(a).  To satisfy this burden, the Complainants must demonstrate that UGI was responsible for the problems alleged in their Complaints through a violation of the Public Utility Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  66 Pa. C.S. §701; Patterson v. Bell Telephone Company of Pennsylvania, 72 PA P.U.C. 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990) alloc. den., 529 Pa. 654,602 A.2d 863 (1992).  In addition, the Commission’s findings of fact must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.   A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).



Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent (UGI).  If the evidence presented by the Respondent is of co-equal weight, then a Complainant has not satisfied her burden of proof.  The Complainant now has to provide some additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).



While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).
Potential Evidentiary Issues



A discussion was had about the nature of hearsay:

Hearsay is defined in Pennsylvania as "an out-of-court statement offered to prove the truth of the matter asserted." Commonwealth v. Cassidy, 315 Pa. Super 429, 462 A.2d 270 (1983). It has long been held in Pennsylvania that statements made by an unavailable declarant and a declaration against interest, while hearsay, are excepted from the hearsay rule. DelVitto v. Schiavo, 370 Pa. 299, 87 A.2d 913 (1952); Rudisill v. Cordes, 333 Pa. 544, 549 5 A.2d 217, 219 (1939); Heddings v. Steele, 514 Pa. 569; 526 A.2d 349 (1987). However, an administrative decision based on hearsay may be overturned by the courts. Bridges v. Wixon, 326 U.S. 135, 65 S.Ct. 1443, 89 L.Ed. 2103 (1945). [fn. omitted] For this reason, Pennsylvania courts do not regard the hearsay rule as a technical rule of evidence, but a basic, vital and fundamental rule of law, which ought to be followed by administrative agencies at those points in their hearings, when facts crucial to an issue are sought to be placed upon the record. Bleilevens v. Pa. State Civil Service Commission, 11 Pa. Commonwealth Ct. 1, 312 A.2d 109 (1973).  The general rule is that hearsay evidence, properly objected to, is not competent to support a finding in an administrative hearing; however, hearsay evidence admitted without objection may support a finding, only if corroborated by competent evidence in the record. Anderson v. Pa. Department of Public Welfare, 79 Pa. Commonwealth Ct. 182, 468 A.2d 1167 (1983). The Commission's hearsay determinations are governed by those standards.

C.S. Warthman Funeral Home, et al. v. GTE North, Incorporated, Docket No. C-00924416 (Order entered June 4, 1993).
A discussion was had with respect to the requirements for the submission of documentary evidence in a formal proceeding.
Consolidation



A discussion was had with respect to the possible consolidation of these two proceedings for hearing and/or adjudication based on the overlapping allegations and the factual assertions in the two Complaints.  The parties requested time to consider this matter, which was granted.

THEREFORE,
IT IS ORDERED:

1.
That the issues in these cases will be limited to quality of service issues under Section 1501 of the Code.

2.
That the parties will, by no later than December 18, 2020, advise the presiding officer by email to debuckley@pa.gov their positions with respect to consolidation of these Complaints for hearing and/or adjudication.

3.
That an evidentiary hearing or hearings will be scheduled after January 1, 2021.

4.
That a request for a change of the scheduled hearing date must state the agreement or opposition of other parties.  Requests for changes of hearing dates must be sent to me and all parties of record.  My address is:  
Hon. Dennis J. Buckley

Administrative Law Judge

Pennsylvania Public Utility Commission

400 North Street

Harrisburg, Pa. 17105-3265

Email:  debuckley@pa.gov
Changes are granted only in situations where good cause exists.


5.
That a Complainant bears the burden of proof by a preponderance of the evidence.  Although the hearing is being conducted telephonically for the convenience of the parties, the hearing is a formal proceeding and will be conducted in accordance with the Commission’s Rules of Practice and Procedure. 


6.
That unless you are an attorney, you may not represent someone else.  
7.
That if a party intends to present any documents or exhibits for consideration, it must provide one copy to the other party and a copy to me no later than five days prior to the hearing.  A party should properly pre-mark exhibits for identification purposes.  

8.
That although the hearing will be conducted telephonically for the convenience of the parties, the hearing is a formal proceeding and will be conducted in accordance with the Commission’s Rules of Practice and Procedure, Title 52 Pa. Code, Chapters 1, 3, and 5.



9.
That if a party fails to participate in the evidentiary hearing, the hearing may proceed without that party and a decision may be entered against that party.

10.
That this is an adversarial proceeding in which the Complainant bears the burden of proof and must demonstrate by a preponderance of the evidence that the utility has violated a provision of the Public Utility Code or the regulations of the Commission, and that she is entitled to the relief requested in the Complaint. 

11.
That upon calling in to the evidentiary hearing, each party will have available a clear telephone connection, audible to the judge, the court reporter and the other parties.  The failure to have and maintain an audible connection free from static and background noise may result in the cancellation and rescheduling of the hearing.
Date:
December 4, 2020
______/s/________________________



Dennis J. Buckley



Administrative Law Judge
C-2020-3022094 - KATHLEEN JONES V. SUEZWATER PENNSYLVANIA

KATHLEEN L JONES

5006 COLORADO AVE

HARRISBUG PA  17109

717.649.6674

KATIEJ901@VERIZON.NET

KEVIN LONCAR

SUEZ WATER PENNSYLVANIA INC (WATER)

6310 ALLENTOWN BLVD STE 104

HARRISBURG PA  17112

717.920.6068

KEVIN.LONCAR@SUEZ.COM

THOMAS NIESEN ESQUIRE

THOMAS NIESEN & THOMAS LLC

212 LOCUST STREET STE 302

HARRISBURG PA  17101

717.255.7600
Accepts e-Service

