City of Philadelphia

Law Department

1515 Arch Street, 16" Floor
Philadelphia, PA 19102

December 4, 2020

Honorable Darlene Heep
Administrative Law Judge

Pennsylvania Public Utility Commission
801 Market Street

Suite 4063

Philadelphia, PA 19107

RE: A-2019-3013783
Dear Judge Heep,

Enclosed please find the City of Philadelphia’s Petition for Protective Order, for the
bridge inspection report in the above-referenced matter.

| hereby certify that a copy has been made available to all parties via the methods
indicated in the accompanying Certificate of Service.

Sincerely,

/sl
James C. Kellett, Esq.
Deputy City Solicitor
City of Philadelphia Law Department
1515 Arch Street, 16" Floor
Philadelphia, PA 19102
James.Kellett@phila.gov
P: 215-683-8452
F: 215-683-5175

Dated: December 4, 2020


mailto:James.Kellett@phila.gov

COMMONWEALTH OF PENNSYLVANIA

BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

In re: Application of CSX Transportation, : DOCKET NO. A-2019-3013783
Inc. for Approval for the Abolition of the :

Crossing (DOT No. 140634G) where

Cemetery Avenue crosses above grade two

Of CSX Transportation, Inc. located in the

City of Philadelphia, Philadelphia County,

Pennsylvania

PETITION FOR PROTECTIVE ORDER

The City of Philadelphia (“City”), by and through its counsel, James C. Kellett, submits
the following in support of its Petition for Protective Order pursuant to 52 Pa. Code 8 5.362(7) and
52 Pa. Code § 5.365:

1. The instant action concerns an application to abolish a bridge in Philadelphia

carrying a City highway over a CSX Transportation, Inc. (“CSX”) bridge.

2. The Pennsylvania Department of Transportation (“PennDOT”) caused to be
prepared an Interim Bridge Inspection Report (“Report™) of the condition of the bridge. That report
is dated March 30, 2020, and the City intends to introduce the Report as evidence.

3. The Pennsylvania Utility Commission (“Commission”) may issue a Protective
Order where "a party demonstrates that the potential harm to the party of providing the information
would be substantial and that the harm to the party if the information is disclosed without
restriction outweighs the public’s interest in free and open access to the administrative hearing

process." 52 Pa. Code § 5.365(a).

4. One of the factors that the Commission weighs in determining whether to grant or
to deny a protective order includes consideration of other statutes or regulations dealing

specifically with disclosure of the information. 52 Pa. Code 8§ 5.365(a)(5).
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5. A bridge inspection report is an in-depth safety study for the purpose of determining
how to increase the safety of the bridge. The Report would therefore be treated as confidential
pursuant to 75 Pa.C.S. 8 3754 in the event of a request under the “Right-to-Know Law.” 65 P.S.
88 67.101 et seq.

6. The Report is also protected from discovery and production into evidence in any
Federal and State court cases (emphasis added), under 23 U.S.C. § 409.1

7. Requiring the City or other party to this proceeding to submit the Report into the
public record of the Commission is in direct conflict with the Federal and State prohibitions and
protections provided under the aforementioned statutes.

8. Producing this Report for general public review, scrutiny, and use undercuts the
main reason that these reports are treated as confidential: confidentiality promotes independent
and critical analysis by engineering professionals without concern for the potential liability
concerns the results of such reports or studies might raise. See Harrison v. Burlington Northern R.
Co., 965 F.2d 155, 160 (7th Cir. 1992).

9. Engineers issuing reports for the purpose of addressing a potential safety hazard

should not be concerned with the ramifications their study in a court proceeding.

10.  The Commission’s need for the Report stems from its responsibility to evaluate the
proposed alternative to the removal of the bridge and to determine what, if any, work should be

performed to allow the bridge to remain in place.

1 The City recognizes that the Commission’s August 12, 2002, Order in the West Road case (M-00021610), determined
that Section 409 was not applicable to PUC proceedings. Without waiving the right to raise the issue in a subsequent
proceeding or to seek the appropriate appellate review of that question in the present matter, the City provides citation
to Section 409 to highlight the strong public policy favoring the non-disclosure in a public forum of this sensitive
inspection information.



11.  The Commission must limit the use of the Report for the sole and express purpose

of determining whether the subject bridge is safe and should remain in place.

12.  The City requests that the Report be treated as under seal.

13.  The parties to the instant matter already possess copies of the Report.

14.  The parties agree that the Commission should grant this petition.

15.  The City requests that the Commission require any party, its counsel, witnesses,
and representatives, furnished the Report be required to treat the report as confidential, and agree
to not provide the Report or any data contained therein to any third party or to use this report in

any litigation other than this current proceeding.

16.  The potential harm to the City outweighs the public's interest in free and open
access to the administrative hearing process, insofar as bridge inspection reports are not routinely

subject to disclosure to any party.

17.  The Commission must provide that any protective order issued be served on any
and all parties who receive a copy of the Report, here the parties to this proceeding and their

representatives.

18.  The Commission must provide that any party who discloses the Report, or any
reports, surveys, schedules, lists or data contained in such report, to a third party or uses said bridge
inspection report, or any reports, surveys, schedules, lists or data contained in the Report in other

litigation matters be subject to appropriate sanctions from the Commission.

Wherefore, based upon the foregoing, the City respectfully requests that the Commission enter

the following Protective Order:

1. That the City’s Petition for Protective Order is granted.



2. That any party, and any contractor or other assign of a party to this proceeding, already in

receipt of the Report shall maintain its confidentiality.

3. That neither counsel, witnesses, nor other representatives for the parties receiving the
Report shall provide access to the Report to any other person except as authorized by

further order of the Commission or the presiding officer.

4. That any party who discloses the Report to any person other than those persons set forth in

this Order will be subject to sanctions by the Commission.

5. That any copy of the Report that is made part of the official record be placed under seal.

6. That upon completion of this proceeding, including any administrative or judicial review,
all copies of the Report shall be returned to the Pennsylvania Department of Transportation.
In the alternative, parties may provide an affidavit of counsel stating that the Traffic

Control Study has been destroyed.

Respectfully Submitted,

/sl
James C. Kellett
Deputy City Solicitor
PA Attorney ID# 319663
City of Philadelphia Law Department
Regulatory law Unit
1515 Arch Street, 16" Floor
Philadelphia, PA 19102
(215) 683-8452

DATED: December 4, 2020



COMMONWEALTH OF PENNSYLVANIA

BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

In re: Application of CSX Transportation,
Inc. for Approval fo the Abolition of the
Crossing (DOT No. 140634G) where
Cemetery Avenue crosses above grade two
Of CSX Transportation, Inc. located in the
City of Philadelphia, Philadelphia County,
Pennsylvania

: DOCKET NO. A-2019-3013783

CERTIFICATE OF SERVICE

| hereby certify that a true and correct copy of the City’s Petition for Protective Order was

served upon the parties listed below, in accordance with the requirements of 52 Pa. Code § 1.54,

this 4" day of December 2020:
By Electronic Mail”

Honorable Darlene Heep
Administrative Law Judge

Pennsylvania Public Utility Commission
801 Market Street

Suite 4063

Philadelphia, PA 19107

dheep@pa.gov

Gina D’Alfonso, Esq.

Pennsylvania Department of Transportation
Office of Chief Counsel

P.O. Box 8212

Harrisburg, PA 17105-8212
GDALFONSO@pa.gov

By First Class Mail:

ROBERT HARVEY

COMCAST CABLE COMMUNICATIONS INC
4400 WAYNE AVENUE

PHILADELPHIA PA 19140

Kayla L. Rost

Pennsylvania Public Utility Commission
Bureau of Investigation and Enforcement
Commonwealth Keystone Building

400 North Street

Harrisburg, PA 17120

karost@pa.gov

Benjamin C. Dunlap, Jr. Esq.
Nauman Smith Shissler and Hall
200 North Third Street., 18" Floor
P.O. Box 840

Harrisburg, PA 17108
bdunlapjr@nssh.com


mailto:dheep@pa.gov
mailto:GDALFONSO@pa.gov
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DEAN BOYERS

VERIZON BUSINESS

400 INTERNATIONAL PKWY
RICHARDSON TX 75081-2805
INVESTIGATIONS@VERIZON.COM

GEORGE HUSS

ZAYO BANDWIDTH F/K/A PPL TELCOM LLC
1060 HARDEES DRIVE UNIT H

ABERDEEN MD 21001

MICHAEL PARZANESE
PHILADELPHIA WATER WORKS
800 W MONTGOMERY AVENUE
PHILADELPHIA PA 19122

MONITORING CENTER PERSONNEL
COLUMBIA GAS TRANSMISSION LLC
1700 MACCORKLE AVENUE

SE 8TH FL

PO BOX 1273

CHARLESTON WV 25314-1273

NIKKIA SIMPKINS

usIC

450 SOUTH HENDERSON ROAD SUITE B
KING OF PRUSSIA PA 19406

DARLINE LEPPERD JOHNSON
VERIZON PENNSYLVANIA LLC
1050 VIRGINIA DR

FORT WASHINGTON PA 19034

/sl
James C. Kellett
Deputy City Solicitor
PA Attorney ID# 319663
City of Philadelphia Law Department
Regulatory law Unit
1515 Arch Street, 16" Floor
Philadelphia, PA 19102
(215) 683-8452

DATED: December 4, 2020
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