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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Dorothy E. Debow				:
						:
	v.					:		C-2020-3021937
						:
Pittsburgh Water and Sewer Authority	:



FIRST INTERIM ORDER 
GRANTING PRELIMINARY OBJECTIONS 
AND DIRECTING THAT A HEARING BE 
SCHEDULED TO ADDRESS SERVICE ISSUES


Before
Mark A. Hoyer
Deputy Chief Administrative Law Judge


INTRODUCTION

This Order grants Preliminary Objections, in part, and directs that this matter be scheduled for an initial telephone hearing on the service issues only.  Claims for monetary damages and contractual claims between the parties are stricken from the Complaint because the Commission does not have jurisdiction over these matters.      

HISTORY OF THE PROCEEDING

On August 18, 2020, Dorothy E. Debow (Complainant) filed a Formal Complaint against The Pittsburgh Water and Sewer Authority (PWSA or Respondent) with the Pennsylvania Public Utility Commission (Commission), at Docket Number C-2020-3021937.  In Paragraphs 4 and 5 of the Complaint, Complainant alleges that her property was not restored to its original state following a lead service line replacement.  Complainant requests that that PWSA restore her yard to its original state, repair the grass area where a board was placed for approximately one month, and install a new light post or repair the existing light post to its original state.

[bookmark: _Hlk58501355]On October 5, 2020, PWSA filed contemporaneously an Answer and New Matter, and Preliminary Objections.  In its Preliminary Objections, PWSA requests that the Complaint be dismissed in its entirety because contractual disputes are beyond the Commission’s jurisdiction and because the powers of the Commission do not include the power to award monetary damages, such as damages to property.

		On October 22, 2020, Complainant filed a letter response dated October 17, 2020.

		On November 4, 2020, Adrienne D. Kurtanich, Esquire, filed a Withdrawal of Appearance advising that she does not represent Complainant and has not represented her in this proceeding.  

		On November 18, 2020, I was assigned as the presiding officer in this proceeding and a Motion Judge Assignment was electronically served on the parties.

DISCUSSION

		Commission regulations permit the filing of preliminary objections.  52 Pa.Code §§ 5.101(a)(1)-(7).  Preliminary objection practice before the Commission is similar to Pennsylvania civil practice respecting preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).





		Commission regulations provide:

§ 5.101. Preliminary objections.

(a)	Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1)	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2)	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3)	Insufficient specificity of a pleading.

(4)	Legal insufficiency of a pleading.

(5)	Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.
(6)	Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7)	Standing of a party to participate in the proceeding.

		In deciding preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the complainant, recovery or relief is possible.  Dep’t of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa.Cmwlth. 2003); P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa.Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002).  All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees’ Retirement Bd., 690 A.2d 1312 (Pa.Cmwlth. 1997).  Therefore, the primary focus is on the complainant’s pleadings.  
		
		A preliminary objection can be granted only if recovery or relief is not possible after all of the complainant’s averments in the complaint are viewed as true for purposes of deciding the preliminary objection, using only those facts specifically admitted.

It is well-established under Pennsylvania law that the enforcement powers of the Commission do not include the power to award money damages.  Elkin v. Bell Tel. Co. of Pa., 420 A.2d 371 (Pa. 1980); Feingold v. Bell of Pa., 383 A.2d 791 (Pa. 1978).  

		A prayer for damages, which are not legally recoverable in the cause of action, is impertinent matter in the sense that it is irrelevant to that cause of action and is correctly challenged through a motion to strike the requested relief as impertinent matter.  Third Avenue Realty, supra (citing Hudock v. Donegal Mut. Ins. Co., 264 A.2d 668 (Pa. 1970)).

It is well established that the Commission lacks jurisdiction over private contractual disputes between a utility and its customers.  See, e.g., Odesa McCastle v. Philadelphia Gas Works, PUC Docket No. F-2013-2345223, Final Order entered May 21, 2013, adopting Initial Decision dated Mar. 21, 2013; Allport Water Authority et al. v. Winburne Water Co., 393 A.2d 673, 675 (Pa. Super. 1978) (“...the PUC is not jurisdictionally empowered to decide private contractual disputes between a citizen and a utility.”); Leveto v. National Fuel Gas Dist. Corp., 366 A.2d 270, (Pa. Super. 1976) (“Since the case at bar involves a private contractual dispute between a citizen and a utility, the PUC is not jurisdictionally empowered to decide it.”).  Jurisdiction over such contractual disputes instead lies with the Court of Common Pleas.  PWSA’s Preliminary Objections, p. 5.  

PWSA’s Preliminary Objections are granted and Complainant’s claims related to her contractual dispute with PWSA regarding lead service line replacement are stricken because they are beyond the Commission’s jurisdiction.  Likewise, Complainant’s claims for monetary damages are stricken from the Complaint because the powers of the Commission do not include the power to award monetary damages, such as damages to property.  However, there are service issues contained in the Complaint and an initial hearing must be held to address those issues.  

The statute at 66 Pa.C.S. § 1501 governs any allegations of unreasonable or inadequate service.  Pursuant to 66 Pa.C.S. § 1501, the Commission has original jurisdiction over the reasonableness and adequacy of public utility service and facilities.  Elkin v. Bell Telephone Co., 372 A.2d 1203 (Pa. Super. 1977) aff’d 420 A.2d 371 (Pa. 1977); Behrend v. Bell Telephone Co., 243 A.2d 346 (Pa. 1968).  The Public Utility Code at 66 Pa.C.S. § 1501 does not require perfect service or the best possible service but does require public utilities to provide reasonable and adequate service and facilities.  Analytical Laboratory Services, Inc. v. Metropolitan Edison Co., Docket No. C-2006608 (Order entered December 21, 2007); Emerald Art Glass v. Duquesne Light Co., Docket No. C-00015494 (Order entered June 14, 2002); Re: Metropolitan Edison Co., 80 Pa. PUC 662 (1993).

The Public Utility Code (the Code), 66 Pa.C.S. §101 et seq., defines “service” as follows:

Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities . . . (Emphasis added).  

66 Pa.C.S. § 102.  Utility service is not limited to the provision of service and includes “any and all acts” related to that function.  West Penn Power Company v. Pa. Pub. Util. Comm’n., 578 A.2d 75, 76 (Pa.Cmwlth. 1990); Prosser v. Columbia Gas of Pa., Inc., Opinion and Order entered October 30, 2006 at Docket No. C-20066376.

While PWSA correctly argues that the Commission cannot consider claims related to its contract with Complainant or award monetary damages, it is clear that the Commission has jurisdiction over matters relating to the reasonableness and adequacy of the service and facilities provided by PWSA and has sufficient jurisdiction to adjudicate this Complaint.  See 66 Pa.C.S. §§ 701, 1501.  Monetary damages are not the only relief sought in this Complaint.  Complainant alleges service issues.  A hearing is needed to determine whether PWSA violated the Code, Commission regulations or any Order of the Commission in the provision of water service to Complainant.      
CONCLUSIONS OF LAW

		1. 	Commission regulations permit the filing of preliminary objections. 
52 Pa.Code §§ 5.101(a)(1)-(7).  Preliminary objection practice before the Commission is similar to Pennsylvania civil practice respecting preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

		2.	In deciding the preliminary objection, the Commission must determine whether, based on well-pleaded factual averments of the Petitioner, recovery or relief is possible. Dept. of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa.Cmwlth. 2003), 2003 Pa. Commw. LEXIS 849; P.J.S. v. Pa. State Ethics Comm'n, 669 A.2d 1105 (Pa.Cmwlth. 1996) 1996 Pa. Commw. LEXIS 11.

		3. 	Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002) 2002 Pa. Commw. LEXIS 580.

		4. 	All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa.Cmwlth. 1997) 1997 Pa. Commw. LEXIS 148.

5. 	Preliminary objections can be granted only if recovery or relief is not possible after all of the Complainant’s averments in the Complaint are viewed as true for purposes of deciding the Preliminary Objections, using only those facts specifically admitted.

		6.	The Complaint contains allegations that Respondent did not provide water service in conformity with 66 Pa.C.S. § 1501.  


ORDER


		THEREFORE

		IT IS ORDERED:

		1. 	That the Preliminary Objections filed by The Pittsburgh Water and Sewer Authority are granted, and the claims relating to the contract between Complainant and PWSA for lead line service replacement and the claims for monetary damages are stricken.  

		2. 	That an initial hearing on the service issues contained in the Complaint shall be scheduled.    


Date:	December 10, 2020				______________/s/____________________
							Mark A. Hoyer
								Deputy Chief Administrative Law Judge 
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