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Marquitta Burton								     C-2019-3013304

	v.

Philadelphia Gas Works


OPINION AND ORDER

BY THE COMMISSION:

[bookmark: _Hlk44333649]	Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by Marquitta Burton (Complainant) on May 6, 2020, to the Initial Decision (I.D.) of Special Agent Kailey B. Maguire, issued on May 1, 2020.  Replies to Exceptions were filed by Philadelphia Gas Works (PGW or Company) on October 6, 2020.[footnoteRef:2]  For the reasons stated below, we will deny the Exceptions and adopt the Special Agent’s Initial Decision, consistent with this Opinion and Order. [2:  	PGW’s Replies to Exceptions are considered timely as will be more fully explained in this Opinion and Order.  ] 

History of the Proceeding

	On September 23, 2019, the Complainant filed a Formal Complaint (Complaint) against PGW alleging that PGW is wrongfully threatening to shut down her gas service.  As relief, the Complainant requested a new payment arrangement (PAR).[footnoteRef:3]  Complaint at 2-3. [3: 	This case is an untimely appeal of the Commission’s Bureau of Consumer Services (BCS) Informal Decision at BCS Case No. 3720811, issued on August 12, 2019.] 


On October 22, 2019, PGW filed an Answer (Answer) in which it generally denied all the material allegations of the Complaint.  PGW admitted that it has issued a termination notice for service termination.  PGW attached a copy of the Commission’s BCS decision that dismissed the Complainant’s informal complaint and requested that the Commission dismiss the Complaint.  Answer at 1-2.

Special Agent Maguire conducted a telephonic hearing on December 12, 2019.  The Complainant appeared pro se and testified in support of her Complaint.  PGW was represented by counsel and presented the testimony of one witness.  PGW offered three exhibits, all of which were admitted into the record.  The record was closed following the conclusion of the hearing.  I.D. at 2.  

On May 1, 2020, the Commission issued Special Agent Maguire’s Initial Decision in which the Special Agent dismissed the Complaint.  Id. at 11.

On May 6, 2020, the Complainant filed Exceptions to the Initial Decision.  There was no Certificate of Service included in the Complainant’s filing or any other indication made that the Company had been served with a copy of the Complainant’s Exceptions.  Accordingly, on September 23, 2020, the Secretary’s Bureau served the Exceptions on the Company via Secretarial Letter, extending the deadline for the Company to file its Replies.  On October 6, 2020, the Company filed its Replies to Exception.

Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Company is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Company.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the complainant shifts to the Company.  If the evidence presented by the Company is of co-equal value or “weight,” the burden of proof has not been satisfied. The complainant now has to provide some additional evidence to rebut that of the Company.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically address shall be deemed to have been duly considered and denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

Special Agent’s Initial Decision

In her Initial Decision, Special Agent Maguire made twenty-seven Findings of Fact and reached eight Conclusions of Law.  I.D. at 2-5, 9-10.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Initially, the Special Agent addressed whether the Complainant is eligible for a payment arrangement.  The Special Agent explained that generally, the Responsible Utility Customer Protection Act, 66 Pa. C.S. §§ 1401-1418 (Act), applies to complainants alleging inability to pay and requesting a Commission-issued payment arrangement.  The Special Agent noted that, Section 1405(d) of the Code prohibits the Commission from establishing a second or subsequent payment arrangement if the customer has defaulted on a Commission-issued payment arrangement, absent a change in income.  I.D. at 5-6.  The Special Agent stated that under Section 1403, a “change in income” is defined as a decrease in household income of 20% or more if the customer’s household income level is greater than 200% of the Federal poverty level.  I.D. at 6 (citing 66 Pa. C.S. § 1403).  

The Special Agent stated that at the time of the hearing, the Complainant’s household income was $1,204 per month ($556 bi-weekly).  I.D. at 8.

The Special Agent noted that the Complainant had been granted a payment arrangement by BCS decision dated October 2, 2015, in Case No. 3380829 (2015 BCS PAR).  I.D. at 8; PGW Exh. 2-3.  The 2015 BCS PAR was based on a gross household income of $1,160 and a household size of three.  I.D. at 8.

The Special Agent noted that the record indicated that the Complainant’s household income totaled $1,204 with a household size of three, consisted of the Complainant and two minors.  (Findings of Fact 20-21).  The Special Agent explained that for the Commission to issue a second payment arrangement, the Complainant must have had a “change in income” or a decrease in income.  I.D. at 8 (citing 66 Pa. C.S. § 1405(d)).  The Special Agent noted that, when the 2015 BCS PAR was issued, the Complainant had reported a monthly income of $1,160.  I.D. at 8.

The Special Agent reasoned that the Complainant does not meet the “change of income” criteria set out in Section 1403 of the Code, because the Complainant has not experienced a decrease in income of 20% or more.  I.D. at 8 (citing 66 Pa. C.S. § 1405(d)). 

The Special Agent also noted that, the record evidence showed the Complainant had not suffered a change in income as defined by the Act because her household income at the time of the hearing had increased since her 2015 BCS PAR.  The Special Agent found that the Complainant had an increase in income from the time of the 2015 BCS PAR and thus was not eligible for a subsequent Commission-issued PAR.  I.D. at 8.

Similarly, the Special Agent noted that the Complainant did not suffer a “significant change in circumstance” under the first Section 1403 criterion.  The Special Agent cited to Section 1403 of the Code, 66 Pa. C.S. § 1403, which defines “significant change in circumstance.”  I.D. at 9.  The Special Agent noted that pursuant to Section 1405(e) of the Code, 66 Pa. C.S. § 1405(e), as an alternative to issuing a PAR, the Commission is authorized to reinstate a prior payment arrangement and extend the remaining term for an initial period of six months in those instances where a customer has defaulted on a payment arrangement as a result of a “significant change in circumstance.”  The Special Agent found that the Complainant did not offer any evidence to reflect that she experienced a significant change in circumstance as that phrase is defined and applied in the Code.  Therefore, the Special Agent concluded that the Commission is constrained from providing the Complainant with another payment arrangement.  I.D. at 9.

Based on the foregoing, the Special Agent dismissed the Complaint and stated that the Complainant had failed to carry her burden of proving that she is eligible for a second Commission-issued payment arrangement or an extension of the previous payment arrangement.  Id. at 9.

Exceptions and Replies

	We acknowledge that the format of the Complainant’s Exceptions does not strictly comply with Section 5.533(b) of our Regulations, 52 Pa. Code § 5.533(b), which requires that exceptions be: numbered; identify the finding of fact and conclusion of law to which exception is taken; and cite to the relevant pages of the Initial Decision.  Nevertheless, particularly because the Complainant is appearing pro se, we will accept the Exceptions as filed pursuant to Section 1.2(a) of our Regulations, 52 Pa. Code § 1.2(a), to secure a just, speedy, and inexpensive determination.

	The Complainant’s Exceptions consist of a one-page typewritten letter.  In her Exceptions, the Complainant disagrees with Special Agent Maguire’s Initial Decision that found her ineligible for reinstatement of her previous payment arrangement due to no significant change in circumstances.  The Complainant states that she had an increase in dependents since her last payment arrangement in October 2015, because her youngest son was born in June 2016.  She notes that she had testified at the hearing that her household consisted of herself and two minor dependents.  The Complainant also states that at the time of the hearing her unemployment benefits were under appeal and that she no longer receives unemployment benefits, and currently is without any income.  Exc. at 1.

In its Replies to Exceptions, PGW avers that the Complainant’s Exceptions fail to refute the Special Agent’s conclusion in the Initial Decision that the Complainant failed to sustain her burden of proving that she is entitled to either a second Commission-issued payment arrangement or for an extension of the original payment arrangement.  PGW avers that there has been no change in the Complainant’s household size since 2015.  R. Exc. at 2.

PGW notes that in 2015 the Complainant had two dependents, an adult and a minor (PGW Exh. 3 at1) and that the record in this case indicates that the Complainant still has two dependents, two minors (PGW Exh. 3 at6).  PGW refers to Commission’s Order in Parrish v. Pa. Power Company, at Docket No. F-2018-3000956, (Order entered on March 7, 2019), to note that the Complainant may have had an additional child since 2015, but that dependents encompasses more than just minors.  R. Exc. at 2.  PGW avers that the material fact is that the Complainant’s circumstances, having two dependents, whether children or adult, remains the same as it was in 2015.  Id.
		PGW asserts in its Replies that the Complainant’s assertion, that she now has no income, should be disregarded as an attempt by the Complainant to introduce new evidence of change in income after the close of the record in the underlying proceeding.  Accordingly, PGW requests the Commission  deny the Complainant’s Exceptions and adopt the Special Agent’s Initial Decision.  R. Exc. at 2.

Disposition

	Upon review, we conclude the Complainant’s Exceptions fail to identify any error in fact or law contained in the Initial Decision.  We agree with the Special Agent that the Complainant failed to meet her burden of proving that she is entitled to a second Commission-issued payment arrangement.  We affirm the Special Agent’s finding that the Complainant did not demonstrate a “change in income,” to qualify for a second Commission-issued payment arrangement under Section 1405(d) of the Code.  We note that the Complainant had a prior Commission-issued payment arrangement on which she defaulted.  Specifically, instead of showing a decrease of income, the Complainant has experienced a small increase in income since her prior Commission-issued payment arrangement.  At the time of her prior Commission-issued payment arrangement, the Complainant reported $1,160.  However, at the hearing in December 2019, the Complainant testified that her current income approximates $1,204 per month, which is an increase from prior period.  Therefore, the Complainant does not qualify for another Commission-issued payment arrangement.

We agree with PGW that there has been no change in the number of dependents from the time of 2015 BCS PAR and now.  The Complainant had two dependents, an adult and a minor at the time of the 2015 payment arrangement.  The Complainant testified that she had another child since the 2015 payment arrangement and the record in this case correctly indicates that the Complainant has two minor children as dependents.  Accordingly, there has been no change in the number of dependents. 
	The Complainant in her Exceptions avers that she currently has no income.  However, this Commission can consider only the evidence in the record before us, and we cannot consider extra record evidence or new arguments presented for the first time in the Exceptions stage of the proceeding.  To do so here would infringe on PGW’s due process rights because PGW would not have the opportunity to conduct cross-examination or to offer evidence in rebuttal regarding the Complainant’s claim of a change in income.  See Hess v. Pa. PUC, 107 A.3d 246, 265-267 (Pa. Cmwlth. 2014).  

	We note that the record has closed.  We further note that Section 5.431 of the Commission’s Regulations[footnoteRef:4] provides that after the record is closed, additional matters may not be relied upon or accepted into the record unless allowed for good cause shown by the presiding officer or the Commission upon motion.  The Complainant did not file a petition to reopen the record to introduce any evidence that her income had changed.  [4:  	52 Pa. Code § 5.431.] 


	The Complainant’s Exceptions seek to introduce additional evidence not in the record; however, it is well-established that parties cannot introduce new evidence at the exceptions stage.  Application of Apollo Gas Co., 1994 Pa. PUC Lexis, at *8-14 (Order entered February 10, 1994) (Apollo Gas).  Therefore, we must reject this extra-record evidence introduced by the Complainant in her Exceptions.  Apollo Gas.  

Next, we will consider whether we can extend or reinstate the Complainant’s prior Commission-issued payment arrangement of October 2, 2015.  
The Act provides that the Commission may reinstate a previously ordered payment arrangement in limited circumstances where the customer has defaulted on that payment arrangement.  The statute at 66 Pa. C.S. § 1405(e) states as follows: 

(e) 	Extension of payment arrangements.--If the customer defaults on a payment arrangement established under subsections (a) and (b) as a result of a significant change in circumstance, the commission may reinstate the payment arrangement and extend the remaining term for an initial period of six months. The initial extension period may be extended for an additional six months for good cause shown. 

The statute at 66 Pa. C.S. §1403 defines “significant change in circumstance” as follows: 

“Significant change in circumstance.”  Any of the following criteria when verified by the public utility and experienced by customers with household income less than 300% of the Federal poverty level:

(1) 	The onset of a chronic or acute illness resulting in a significant loss in the customer's household income. 

(2)	 Catastrophic damage to the customer's residence resulting in a significant net cost to the customer's household. 

(3) 	Loss of the customer's residence. 

(4) 	Increase in the customer's number of dependents in the household. 

While we recognize that although the Complainant may qualify for this consideration since her household income is less than 300% of the Federal Poverty Guidelines,[footnoteRef:5] the Complainant did not establish by a preponderance of the evidence that she experienced a “significant change in circumstance” as defined by the Code.  The Complainant did not testify or provide evidence that her household had suffered a catastrophic illness, damage to or loss of the residence or an increase in the number of dependents.  Therefore, we are unable to extend her prior Commission-issued payment arrangement based on the current record and will affirm the Special Agent’s finding in this matter. [5: 	For a household of three, the 300% level for the 2020 Federal Poverty Guidelines is $5,430.00 per month.  Here, the Complainant’s income is below that amount at $1,204 per month.] 


	We encourage the Complainant to contact PGW’s CARES program for assistance at (215)-235-1000 to determine her eligibility for other payment assistance programs.  

Conclusion

Based on our review of the record, the Exceptions, and the applicable law, we find that the Special Agent’s Initial Decision is sound and agree with the Special Agent’s determination that the Complainant is not eligible for a new payment arrangement or the extension of a previous payment arrangement.  Accordingly, we shall deny the Complainant’s Exceptions and adopt the Special Agent’s Initial Decision, consistent with this Opinion and Order; THEREFORE,

	IT IS ORDERED:

	1.	That the Exceptions filed by Marquitta Burton on May 6, 2020, to the Initial Decision of Special Agent Kailey B. Maguire, issued on May 1, 2020, are denied, consistent with this Opinion and Order.

2.	That the Initial Decision of Special Agent Kailey B. Maguire, issued on May 1, 2020, is adopted, consistent with this Opinion and Order.

3.	That the Formal Complaint filed by Marquitta Burton on September 23, 2019, against Philadelphia Gas Works at Docket No. C-2019-3013304 is dismissed.

4.	That the proceeding at Docket No. C-2018-3013304 be marked closed.

[image: ]					BY THE COMMISSION,




						Rosemary Chiavetta
						Secretary

(SEAL)

ORDER ADOPTED:  December 17, 2020

ORDER ENTERED:  December 17, 2020
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