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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Dennis J. Buckley, issued on September 30, 2020, in the above-captioned proceeding.  No exceptions have been filed.  However, we have exercised our right to review the Initial Decision pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h).  For the reasons stated below, we shall adopt the Initial Decision, as modified, consistent with this Opinion and Order.

History of the Proceeding

On January 2, 2020, Christopher Foti (Complainant) filed a Formal Complaint (Complaint) against PPL Electric Utilities Corporation (PPL) alleging incorrect billing due to a metering issue.

On January 23, 2020, PPL filed an Answer to the Complaint admitting that there had been an outage and that upon investigating found that there had also been a meter mix-up at the service address.  PPL stated that the problem had been corrected and the Complainant properly billed.

On January 27, 2020, a Hearing Notice was sent to the Parties setting March 11, 2020 as the date for a call-in telephonic hearing.  On February 2, 2020, a Prehearing Order was issued reminding the Parties of the date and time of the hearing and stating various procedures that would be applicable to the call-in hearing.  On March 9, 2020, a Further Hearing Notice was sent to the Parties setting April 28, 2020 as a new hearing date.  That hearing convened as scheduled but neither Party appeared, and the hearing was adjourned.[footnoteRef:1]  On May 7, 2020, another Hearing Notice was issued setting July 7, 2020., at 10:00 a.m., as the date and time for an initial call-in telephonic hearing in this matter. [1: 	The Commission’s offices were closed beginning on March 16, 2020, pursuant to an Executive Order issued by the Pennsylvania Deputy Secretary for Human Resources and Management in response to the COVID-19 pandemic.  However, the Commission continued working remotely.  ALJ Buckley thought it was prudent to reschedule the matter for a further hearing due to the fact of neither Party appearing for the April 28, 2020 hearing.] 


On July 7, 2020, the scheduled telephonic hearing convened.  The Complainant did not appear.  After waiting for approximately 20 minutes, PPL moved for dismissal of the Complaint, with prejudice, [footnoteRef:2] for failure to prosecute.  That motion was granted, and the record was closed. [2:  	A dismissal “with prejudice” means that the Complainant is barred from filing another complaint with the Commission raising any issues or claims arising under the Complaint.] 


On July 7, 2020, approximately 30 minutes after adjournment, the Complainant called the Office of Administrative Law Judge (OALJ) inquiring why he had not been contacted for the hearing.  Upon being told that the hearing was a call-in hearing, the Complainant stated that he expected to receive a call.  The Complainant then submitted an informal petition by email to reopen the record.  PPL objected to that request.

On July 9, 2020, counsel for PPL submitted an answer in opposition to the petition to reopen the record.  By Order dated July 21, 2020, the Complainant’s petition to reopen the record was denied.  The Order considered the merits of the petition.  In sum, the Order held that the Complainant’s reason for not attending the hearing in this case on July 7, 2020 was not reasonable.  Further, as there was no reason to believe that conditions of fact or of law in this matter had so changed as to require, or that the public interest required, the reopening of the proceeding, PPL’s objection was sustained, and the Complainant’s petition to reopen the record was denied.

On September 30, 2020, the Commission issued the Initial Decision of ALJ Buckley which dismissed the Complaint, with prejudice, for failure of the Complainant to prosecute. 

Discussion

As an administrative agency of the Commonwealth, the Commission is required to provide due process to the parties appearing before it.  Schneider v. Pa. PUC, 479 A.2d 10, 15 (Pa. Cmwlth. 1984) (Schneider).  Due process is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider, 479 A.2d at 15 (Pa. Cmwlth. 1984).  The fundamental requirement of due process is the opportunity to be heard at a meaningful time and in a meaningful manner.  Montefiore Hospital Ass’n of Western Pennsylvania v. Pa. PUC, 421 A.2d 481, 484 (Pa. Cmwlth. 1980).

The Commission is required to fix the time and place of a hearing in a complaint proceeding and to serve notice thereof upon the parties in interest.  See 66 Pa. C.S. § 703(a)-(b).  Service on interested persons is sufficient to provide notice.  52 Pa. Code § 5.201(a).  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  See Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (Pa. 1974); Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944, 946 (Pa. Cmwlth. 1994), appeal denied, 539 Pa. 696, 653 A.2d 1234 (1994); Geary v. Verizon Pennsylvania Inc., Docket No. C-2009-2118625 (Order entered September 16, 2010).

Once a hearing is scheduled and duly notified by the Commission, it is the responsibility of the parties to appear and participate in the hearing.  Mumma v. PPL Electric Utilities Corporation, Docket No. C-00014869 (Order entered January 24, 2002); Sentner v. Bell Tel. Co. of PA, Docket No. F-00161106 (Order entered October 25, 1993).

In rendering decisions under the Code, it is in the public interest that all litigants, particularly pro se litigants, be afforded a meaningful opportunity to be heard.  Amir v. PECO Energy Company, Docket No. C-2010-2190024 (Order entered January 13, 2011) (Amir v PECO).

At the outset it should be noted that the Complainant in this matter is acting pro se, and therefore, the ALJ’s decision to dismiss the complaint with prejudice, which operates as a future bar to any claim raised in the Complaint, was rendered in the context of an individual acting without the benefit of legal counsel.  Given that the Complainant is acting pro se, it is in the public interest that we allow the Complainant a full and fair opportunity to be heard.  See Amir v. PECO .

ALJ’s Initial Decision

ALJ Buckley made twelve Findings of Fact and reached seven Conclusions of Law.  I.D. at 3-4, 7-8.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law except as reversed or modified by this Opinion and Order, either expressly or by necessary implication.

The ALJ noted that the May 7, 2020 Hearing Notice and the Prehearing Order were sent to the Complainant by first-class mail to the address provided by him.  Neither the Prehearing Order nor the Hearing Notice was returned to the Commission as undeliverable.  Accordingly, it must be presumed that these documents sent to the Complainant in the ordinary course of business were received by him.  Berkowitz v. Mayflower Securities., Inc., 455 Pa. 531, 317 A.2d 584 (1974); Meierdierck v. Miller, 394 Pa. 484, 147 A.2d 406 (1959); Samaras v. Hartwick, 698 A.2d 71 (Pa.Super. 1997); Judge v. Celina Mutual Insurance Co., 303 Pa. Super. 221, 449 A.2d 658 (1982).  As noted above, the Prehearing Order stated that the parties may lose the case if they fail to appear and present evidence on the issues raised.  I.D. at 6.
No request for a postponement or continuance of the hearing was received by the ALJ.  Thus, the Complainant had notice of the hearing and an opportunity to be heard in this proceeding.  I.D. at 6-7.

According to the ALJ, after the hearing, the Complainant sought to reopen the record claiming that he had not realized that the hearing was a call-in hearing.  That petition to reopen was opposed by PPL.  PPL’s objection was sustained, and the petition was denied by Order dated July 21, 2020.  That Order took into account the fact that the Complainant was proceeding pro se, but found that the Complainant’s reason for not attending the hearing in this case on July 7, 2020 was not reasonable because multiple notices and the Prehearing Order in this matter clearly stated that the Parties were to call in to the hearing.  Further, there was no reason to believe that conditions of fact or of law in this matter had so changed as to require, or that the public interest required, the reopening of the proceeding.  I.D. at 7.

The ALJ noted that the Parties must carefully attend to the instructions and notices sent to them by the Commission.  The orderly resolution of the many cases that come before the Commission depends on reasonable diligence by the parties to litigation.  By failing to appear and present any evidence in support of his Complaint, the Complainant failed to carry his burden.  Thus, the ALJ reasoned that the Complaint would be dismissed with prejudice.  Jefferson v. UGI Utilities, Inc., Docket No. Z‑00269892 (Order entered December 26, 1995).  I.D. at 7.

Disposition

As a preliminary matter, any argument that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  We are not required to consider expressly or at length each contention or argument raised by parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  On exercise of our independent review of the Parties’ positions in their pleadings in this case, we shall adopt the Initial Decision, as modified, consistent with the following discussion.

[bookmark: _Hlk530385851]From an administrative due process standpoint, the question is whether a complainant’s failure to appear at a scheduled and duly notified hearing shall be deemed to be the party’s waiver of the opportunity to participate in a hearing in the matter.  66 Pa. C.S. § 332(f); 52 Pa. Code § 5.245(a)-(b).  Whether the complainant’s failure to appear at the hearing was “unavoidable” is a fact-based question.  Where a complainant’s failure to appear at a scheduled hearing is unavoidable, the ALJ has the discretion to recognize that and to reschedule the hearing.  66 Pa. C.S. § 332(f); 52 Pa. Code § 5.245(a)-(b).  However, if a complainant fails to bring the situation to the attention of the presiding officer prior to the issuance of the Initial Decision, the record closes and the presiding officer can no longer exercise that discretion.  See, e.g., Alice Anderson v. PECO Energy Company, Docket No. F-2017-2614241 (Order entered July 18, 2018).  

As noted earlier, in his Initial Decision, ALJ Buckley noted that after being notified, a party who fails to be represented at a scheduled conference or hearing in a proceeding will: (1) be deemed to have waived the opportunity to participate in the conference or hearing; (2) not be permitted thereafter to reopen the disposition of a matter accomplished at the conference or hearing; and (3) not be permitted to recall witnesses who were excused for further examination, as set forth in 52 Pa. C.S. § 5.245(a).  I.D. at 8; Conclusion of Law No. 5.  The ALJ determined that the Complainant failed to meet this burden of proof, at least in part, by his failure to appear and address the matters at the July 7, 2020 hearing.  

Under the circumstances of this case, we find that the ALJ correctly exercised his discretion to dismiss the Complaint because Mr. Foti failed to appear at the hearing as instructed and to present any evidence in support of his Complaint.  While we agree with dismissing the Complaint, we disagree with the ALJ in dismissing it with prejudice.

In light of the circumstances of this case and the fact that the Complainant called the OALJ less than an hour after the scheduled hearing was adjourned, we believe this is not the action of a disinterested litigant and we recognize that mistakes sometimes happen as evidenced by the failure of both Parties to appear on April 28, 2020.  Therefore, the Complaint should be dismissed; but, without prejudice.[footnoteRef:3] [3:  	Windell C. Wiggins v. PECO Energy Company, Docket No. C‑2010‑2190335 (Order entered October 27, 2011).  ] 


Conclusion

Based on the foregoing, we shall adopt the Initial Decision of ALJ Buckley, as modified, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1. That the Initial Decision of Administrative Law Judge Dennis J. Buckley issued on September 30, 2020, is adopted as modified, consistent with this Opinion and Order.

2.  That the Motion of PPL Electric Utilities Corporation to dismiss the Formal Complaint of Christopher Foti at Docket No. C-2020-3015285 is granted, in part, and denied, in part, consistent with this Opinion and Order.

3. That the Formal Complaint filed by Christopher Foti on January 2, 2020, at Docket Number C-2020-3015285, is dismissed, without prejudice, consistent with this Opinion and Order.

4. That the proceeding at Docket No. C-2020-3015285 be marked closed.

[image: ]	BY THE COMMISSION,




	Rosemary Chiavetta
	Secretary
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