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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Stephen Morgan	:
	:			
	v.						:		C-2020-3021730
							:		
Columbia Gas of Pennsylvania, Inc.			:			



INTERIM ORDER
DISMISSING OUTSTANDING PRELIMINARY OBJECTION AS MOOT AND CONVERTING PROCEEDING TO PREHEARING CONFERENCE

On August 6, 20120, Stephen Morgan (Mr. Morgan) filed a Formal Complaint, using the Commission’s Formal Complaint form, against Columbia Gas of Pennsylvania, Inc. (Respondent or Columbia or Company), alleging, “a slide occurred after Columbia Gas installed a line, [and] Columbia Gas did not restore the property to the condition it was in prior to the installation work.”  The Complaint includes a section instructing, “If your complaint involves utility service provided to a different address or in a different name than your mailing address, please provide this information below.”  Under this section, Mr. Morgan wrote the name of “Dolfi and Morgan” and the addresses of “623 Hamilton Avenue and 745 Fellsburg Road, Belle Vernon, PA 15012.”  For relief, Mr. Morgan requested the Company “restor[e] the property to the prework condition [and] repair damage done by the slide.” 

		On September 22, 2020, Columbia filed an Answer and New Matter to the Formal Complaint, as well as two Preliminary Objections pursuant to 52 Pa.Code § 5.101,  In its Answer, the Company averred, inter alia, Columbia installed a main gas line in the public street in the vicinity of Scenery Drive, Belle Vernon, PA in 2011/2012 and that a land slide occurred thereafter in September 2018 in the vicinity of 1810 Scenery Drive, Belle Vernon, PA that damaged the main gas line in the public street.  Columbia averred that it made all appropriate repairs and that a new gas line was installed at another location in the public street.  Columbia denied knowledge of any damage to property located at 745 Fellsburg Road and denied the other material averments in the Complaint.

		In its New Matter and Preliminary Objections, Columbia argued the Complaint must be dismissed because: (1) the Commission lacks jurisdiction to order the requested relief, and (2) because Mr. Morgan lacks the capacity as an individual to pursue this Complaint.  

		Both the New Matter and the Preliminary Objections contained Notices to Plead.  Complainant did not submit any response to either the New Matter or the Preliminary Objections.

		This matter was assigned to the undersigned via a Motion Judge Assignment notice issued October 19, 2020. 

On October 26, 2020, an Interim Order was entered, granting in part and denying in part the Company’s Preliminary Objection regarding lack of jurisdiction.  It was granted in part such that the portion of the Complaint, if any, that requests monetary damages is dismissed.  It was denied in part such that, assuming Mr. Morgan had standing/capacity to sue, the Complaint could move forward on the issue of whether the Company violated Section 1501 or some other statute, rule, order, or tariff provision.  The Interim Order also held the Company’s Preliminary Objection regarding standing/capacity to sue in abeyance pending the Complainant’s filing of an amended complaint.  The Order directed Complainant to file and serve an amended complaint by November 4, 2020.   

On October 30, 2020, counsel for Mr. Morgan entered his appearance and contacted the undersigned’s legal assistant requesting an extension of the deadline by which Mr. Morgan was required to file an amended complaint.  Mr. Morgan’s counsel represented that the Company’s counsel had consented to a 20-day extension.  Mr. Morgan’s counsel requested that the deadline be extended to November 24, 2020, and this extension was granted by an Interim Order was issued on November 3, 2020. 

An Amended Complaint was filed on December 1, 2020.[footnoteRef:1]  The Amended Complaint identifies both Mr. Morgan and Brian Dolfi (“Mr. Dolfi”) (collectively, “Complainants”) as complainants.  It identifies Mr. Morgan as the owner of two properties serviced by the address of 745 Fellsburg Road, Belle Vernon, PA (“Morgan Properties”)[footnoteRef:2], and Mr. Dolfi as the owner of property located at 623 Hamilton Avenue, Belle Vernon, PA 15012 (“Dolfi Property)[footnoteRef:3].  Complainants aver that the Morgan Properties and the Dolfi Property (collectively, “subject properties”) are adjacent properties that border Scenery Drive, Belle Vernon, PA.[footnoteRef:4]   [1:  	Complainant attempted to file an amended complaint on November 2, 2020, but the filing was rejected by the Commission’s Secretary’s Bureau.  Complainant resubmitted the Amended Complaint and it was successfully filed on December 1, 2020.
]  [2:  	Amended Complaint, ¶ 5.
]  [3:  	Amended Complaint, ¶ 7.
]  [4:  	Amended Complaint, ¶¶ 3, 4, 6.
] 


Complainants aver that, sometime prior to September 2018, Columbia installed a gas line in the vicinity of Scenery Drive along and/or within the property line of the subject properties.[footnoteRef:5]  Complainants aver that in or about September 2018, a landslide occurred near and/or along the entire length where the Morgan Properties border Scenery Drive and near and/or along a portion of where the Dolfi Property borders Scenery Drive.[footnoteRef:6]  Complainants allege that the landslide was caused by Columbia’s improper gas line installation, including, but not limited to the failure to use proper materials, failure to compact properly, and failure to  properly repair the trench after settlement occurred.[footnoteRef:7]  Complainants allege that the landslide damaged the subject properties as well as the gas line.[footnoteRef:8]   [5:  	Amended Complaint, ¶ 8.
]  [6:  	Amended Complaint, ¶ 9.
]  [7:  	Amended Complaint, ¶ 10.
]  [8:  	Amended Complaint, ¶¶ 11-12.
] 

Complainants aver that, instead of repairing the damaged gas line and restoring the subject properties to their original condition, Columbia installed a new gas line under the middle of Scenery Drive and further away from the damaged areas of the subject properties (“2018 Installation”).[footnoteRef:9]  Complainants allege that during the 2018 Installation, a Columbia representative informed Mr. Morgan that Columbia would properly repair the damage done to the subject properties by the landslide.[footnoteRef:10]  Complainants aver that Columbia failed to restore the subject properties to their original condition.[footnoteRef:11]  Complainants aver that Complainants contacted the Company on or about January 23, 2019, February 6, 2019, July 1, 2019, July 3, 2019, and July 10, 2019, inquiring about the status of the restoration of their property.[footnoteRef:12]  Complainants aver that Columbia eventually denied liability.[footnoteRef:13]  [9:  	Amended Complaint, ¶ 13.
]  [10:  	Amended Complaint, ¶ 14.
]  [11:  	Amended Complaint, ¶ 15.
]  [12:  	Amended Complaint, ¶¶ 16-24.
]  [13:  	Amended Complaint ¶ 25.
] 


Complainants argue that Columbia violated 66 Pa. C.S.A § 1501 by failing to maintain adequate, efficient, safe, and reasonable facilities and by failing to make all proper repairs, changes, alterations, substitutions, extensions, and/or improvements regarding the gas line installation and the 2018 Installation and by failing to restore the subject properties to their previous condition.[footnoteRef:14]  As relief, Complainants request that the Commission order the Company to retore the subject properties to their condition prior to the gas line installation by properly repairing the damage done to the subject properties caused by the Company, including but not limited to the damage from the 2018 landslide.[footnoteRef:15] [14:  	Amended Complaint ¶ 35.
]  [15:  	Id.] 


On December 21, 2020, the Company filed an Answer to the Amended Complaint.  The Company avers it renewed an existing main gas distribution line in 2012 within the public boundaries of Scenery Drive, Belle Vernon, PA.[footnoteRef:16]  It admits that the main gas line was damaged by a landslide in 2018.[footnoteRef:17]  It denies that the 2018 landslide was caused by any improper installation, and avers that the 2012 installation was performed in accordance with applicable industry standards.[footnoteRef:18]  Columbia admits that after the landslide, it relocated a part of the main gas line to the Center of Scenery Drive.[footnoteRef:19]  It denies that the 2012 installation contributed in any way or was the proximate cause of any damage to the subject properties.[footnoteRef:20] [16:  	Answer to Amended Complaint, ¶ 8.
]  [17:  	Answer to Amended Complaint, ¶ 12.
]  [18:  	Answer to Amended Complaint, ¶ 10.
]  [19:  	Answer to Amended Complaint, ¶ 13.
]  [20:  	Answer to Amended Complaint, ¶¶ 13, 32.
] 


Columbia denies that any representative told Mr. Morgan during the 2018 Installation that the Company would restore the subject properties, and disputes Complainants’ averments regarding the timeline and representations of contact between Complainants and the Company after the landslide.[footnoteRef:21] [21:  	Answer to Amended Complaint, ¶¶ 14, 16-19, 22, 24.] 


On December 22, 2020, a Hearing Notice was issued, scheduling an evidentiary hearing for January 20, 2021.  Shortly thereafter, but still on December 22, 2020, Complainants’ counsel called the undersigned’s office, requesting that the January 20, 2021 proceeding be converted to a prehearing conference.  

Also on December 22, 2020, Counsel for the Company filed a Motion for Judgment on the Pleadings (“Motion”).  The Motion contained a Notice to Plead, directing Complainants to file a response within twenty days, which would be January 12, 2021.  




Columbia’s Outstanding Preliminary Objection

		As detailed in the October 26, 2020 Interim Order, the initial Complaint was unclear as to which property or properties were the subject of the Complaint, as well as Mr. Morgan’s relationship to these properties and his relationship to Mr. Dolfi.  The undersigned explained that the initial Complaint lacked sufficient specificity for the undersigned to determine whether Mr. Morgan had the capacity to file suit on behalf of Mr. Dolfi, and if not, whether he had standing to file a complaint regarding the subject property/properties on his own behalf.  

		Mr. Morgan subsequently obtained Counsel, who filed Notices of Appearance on behalf of both Mr. Morgan and Mr. Dolfi.  Counsel then filed the Amended Complaint on behalf of both Mr. Morgan and Mr. Dolfi.  The Amended Complaint identifies both Mr. Morgan and Mr. Dolfi as Complainants.  Furthermore, the Company acknowledges that both Mr. Morgan and Mr. Dolfi have “an interest in any possible damage done to the subject properties,”[footnoteRef:22] and refers to the “Complainants” throughout its Answer to the Amended Complaint.  [22:  	Answer to Amended Complaint, ¶¶ 31-32.
] 


		Therefore, the outstanding Preliminary Objection is dismissed as moot.[footnoteRef:23]  [23:  	The undersigned has concerns regarding having both Mr. Morgan and Mr. Dolfi recognized as Complainants on the same complaint under one docket number.] 


ORDER


		THEREFORE,

		IT IS ORDERED:

1.	The Company’s outstanding Preliminary Objection is dismissed as moot.
2.	The proceeding scheduled for January 20, 2021, shall be converted to a prehearing conference. 

3.	To participate in the hearing, you must dial the toll-free number listed below.  You will be prompted to enter a PIN number, which is also listed below.  You will be asked to speak your name and then the telephone system will connect you to the hearing.  
			
	Toll-free Bridge Number:	877.653.9972
PIN Number:			29149724

		You must call into the conference on the scheduled day and time.  Failure of any party to attend the prehearing conference without good cause shall constitute a waiver of all objections to the agreements reached and matters decided at the prehearing conference.  You will not be called by the Administrative Law Judge.

4.	All filings made in this matter are to be e-filed with the Commission’s Secretary’s Bureau. 	

5. 	All parties shall register for e-service with the Commission’s Secretary’s Bureau. 

6. 	Service upon the undersigned shall be made electronically at edevoe@pa.gov.  There is no need to follow electronic service upon the undersigned with a hard copy by mail. 

7. 	Each party shall file and serve, prior to 12:00 p.m. on January 19, 2021, a Prehearing Conference Memorandum which sets forth: (1) a proposed litigation schedule, agreed to by all parties if possible, (2) the party’s position on whether this matter should be referred to the Office of the Administrative law Judge’s (“OALJ’s”) Mediation Unit, and (3) the party’s position on whether it is appropriate to have both Mr. Morgan and Mr. Dolfi named as Complainants on one complaint under one docket number. 
Please note that a ruling on the Company’s Motion for Judgment on the Pleadings will most likely be outstanding at the time on the conference on January 20, 2021.  Therefore, the parties should be prepared to present oral arguments regarding this Motion.

8.	A request for a change of the scheduled Prehearing Conference date must state the agreement or opposition of other parties, and must be submitted by email no later than five (5) days prior to the Prehearing Conference.  52 Pa.Code § 1.15(b).  Only the undersigned Administrative Law Judge or Office of Administrative Law Judge Scheduling Unit may grant a request for a change of a prehearing conference.  Such changes are granted only in rare situations where sufficient cause exists.  Requests for changes of subsequent Prehearing Conferences or hearings, if any, should also be served directly on the presiding Administrative Law Judge. 

In accordance with the foregoing, absent a continuance for good cause, all parties shall be prepared to participate in the scheduled Prehearing Conference.  Failure of a party to attend the Prehearing Conference, or notify the ALJ of their desire to fully participate without good cause shown, shall constitute a waiver of all objections to the agreements reached and matters decided at the Prehearing Conference, including, but not limited to, any special discovery rules and the litigation schedule established for this case.  52 Pa.Code §§ 5.222(e) & 5.224.


Date:	December 28, 2020				________________/s/___________________
					Emily I. DeVoe
							Administrative Law Judge
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