BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Application of CSX Transportation, Inc.		:
for Approval of the Abolition of the Crossing	:
(DOT 140 634 G) where Cemetery			:
Avenue crosses, above grade, two of CSX		:		A-2019-3013783
Transportation, Inc. located in the City of		:
Philadelphia, Philadelphia County, and the		:
allocation of cost thereto				:



PROTECTIVE ORDER


		On December 4, 2020, The City of Philadelphia filed a Motion for Protective Order[footnoteRef:1] pursuant to 52 Pa. Code § 5.362(7) and 52 Pa. Code § 5.365.  In that Motion, the City seeks to limit the distribution and use of a March 30, 2020 Interim Bridge Inspection Report (“Report”) on the condition of the bridge at the above referenced crossing that the City intends to introduce into evidence.  [1:  The City of Philadelphia Petition for Protective Order will be treated as a Motion pursuant to 52 Pa. Code § 5.362. ] 


		As of this date, no objections to the Motion for Protective Order have been filed. 
 
The Commission’s Rules of Practice and Procedure permit the Commission to issue protective orders limiting the availability of certain proprietary or confidential information. 52 Pa. Code §§ 5.362 and 5.365.  In considering whether to issue a protective order, the Commission, pursuant to Section 5.365(a), should consider the following factors:
[bookmark: 5.423.](1)  The extent to which the disclosure would cause unfair economic or competitive damage. 
(2)  The extent to which the information is known by others and used in similar activities. 
(3)  The worth or value of the information to the party and to the party’s competitors. 
(4)  The degree of difficulty and cost of developing the information. 
(5)  Other statutes or regulations dealing specifically with disclosure of the information. 

52 Pa. Code § 5.365(a).  The Commission’s regulations further provide details regarding restrictions placed on the proprietary material, access to proprietary material by representatives of parties, special restrictions and the return of proprietary information at the conclusion of the proceeding.  52 Pa. Code §§ 5.365(c)-(f).

The City avers that a bridge inspection report is an in-depth safety study for the purpose of determining how to increase the safety of the bridge. Therefore, the City continues, the Report should be treated as confidential pursuant to 75 Pa.C.S. § 3754 in the event of a request under the “Right-to-Know Law.” 65 P.S. §§ 67.101 et seq. 

The City also asserts that producing this Report for general public review, scrutiny, and use undercuts the main reason that these reports are treated as confidential. Confidentiality, the City state,s promotes independent and critical analysis by engineering professionals without concern for the potential liability concerns the results of such reports or studies might raise. See Harrison v. Burlington Northern R. Co., 965 F.2d 155, 160 (7th Cir. 1992).

The City further notes that under 23 U.S.C. § 409, the Report is protected from discovery and production into evidence in any federal and state court cases. The City acknowledges; however, that the Commission has determined that 23 U.S.C. § 409 does not apply in Commission proceedings. See August 12, 2002 Order in the West Road case (M-00021610). Nevertheless, the although the Commission found that the federal statute alone did not protect the material, the Commission ultimately granted a Protective Order for the bridge inspection report in accordance with 52 Pa. Code § 5.423 See Docket No. M-00021610 (Order entered October 29, 2002).

There are no objections to the Motion for Protective Order. Also, protection of independent and critical analysis by engineering professionals are compelling reasons for protection of the Report.  The Motion for Protective Order of the City of Philadelphia will be granted. 
ORDER


THEREFORE,

IT IS ORDERED:

1. That the Motion for Protective Order of the City of Philadelphia is granted.

1. That the Interim Bridge Inspection Report dated March 30, 2020 (“Report”) shall be marked or designated as "CONFIDENTIAL" during the proceedings and in the transcript and shall remain designated as such for the record.  

2. That the Report shall be made available to counsel for a party, subject to the terms of this Protective Order.  Such counsel shall use or disclose the Report only for purposes of preparing or presenting evidence, cross-examination or argument in this proceeding.  To the extent required for participation in this proceeding, counsel for a party may afford access to the Report subject to the conditions set forth in this Protective Order.  

3. That information deemed as “CONFIDENTIAL”, shall be made available to a “Reviewing Representative,” a person who has signed a Non-Disclosure Certificate and who is:

(a) An attorney who has made an appearance in this proceeding for a party;

	(b)	Attorneys, paralegals, and other employees associated for purposes of this case with an attorney;

	(c)	An expert or an employee of an expert retained by a party for the purpose of advising, preparing for or testifying in this proceeding; or

	(d)	Employees or other representatives of a party appearing in this proceeding with significant responsibility for this docket.
. 
4. That any party, and any contractor or other assign of a party to this proceeding already in receipt of the Report shall maintain its confidentiality. 

5. That neither counsel, witnesses, nor other representatives for the parties receiving the Report shall provide access to the Report to any other person except as authorized by further order of the Commission or the presiding officer. 

6. That any party who discloses the Report to any person other than those persons set forth in this Order will be subject to sanctions by the Commission. 

7. That any copy of the Report that is made part of the official record be placed under seal.

8. That within 30 days after the Commission final order is entered in this matter, or completion of administrative or judicial review, including appeals, all copies of the Report shall be returned to the issuing party. In the alternative, parties may provide an affidavit of counsel stating that the Report has been destroyed. 


Dated:  December 14, 2020					/s/				
							Darlene Davis Heep
							Administrative Law Judge
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APPENDIX A
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PENNSYLVANIA PUBLIC UTILITY COMMISSION



Application of CSX Transportation, Inc.		:
for Approval of the Abolition of the Crossing	:
(DOT 140 634 G) where Cemetery			:
Avenue crosses, above grade, two of CSX		:		A-2019-3013783
Transportation, Inc. located in the City of		:
Philadelphia, Philadelphia County, and the		:
allocation of cost thereto				:



TO WHOM IT MAY CONCERN:
The undersigned is the _______________ of ______________________________ (the retaining party).
The undersigned has read and understands the Protective Order deals with the treatment of Proprietary Information.  The undersigned agrees to be bound by and comply with the terms and conditions of said Protective Order.  
							___________________________________
							SIGNATURE


							___________________________________
							PRINT NAME


							___________________________________
							ADDRESS


							___________________________________
DATE:  ____________________			EMPLOYER


A-2019-3013783  Application of CSX Transportation


JAMES CLIFFORD KELLETT ATTORNEY
CITY OF PHILADELPHIA
1515 ARCH STREET
16TH FLOOR
PHILADELPHIA PA  19102
215.683.8452
Accepts e-Service

GINA D'ALFONSO ESQUIRE
STEPHEN HOWARD, ESQUIRE
PENNDOT
OFFICE OF CHIEF COUNSEL
PO BOX 8212
HARRISBURG PA  17105-8212
717.787.3128
Accepts e-Service

BENJAMIN C DUNLAP JR ESQUIRE
NAUMAN SMITH SHISSLER & HALL
200 NORTH THIRD STREET
18TH FLOOR
PO BOX 840
HARRISBURG PA  17108
717.236.3010
Accepts e-Service

KAYLA ROST, ESQUIRE
WILLIAM SINICK, ESQUIRE
PA PUC BIE LEGAL TECHNICAL 
SECOND FLOOR WEST
400 NORTH STREET
HARRISBURG PA 17120
717.783.6156
Accepts e-Service

ROBERT HARVEY 
COMCAST CABLE COMMUNICATIONS INC 
4400 WAYNE AVENUE 
PHILADELPHIA PA  19140


DEAN BOYERS
VERIZON BUSINESS
400 INTERNATIONAL PKWY
RICHARDSON TX  75081-2805
INVESTIGATIONS@VERIZON.COM

GEORGE HUSS
ZAYO BANDWIDTH F/K/A PPL TELCOM LLC
1060 HARDEES DRIVE UNIT H
ABERDEEN MD  21001

MICHAEL PARZANESE 
PHILADELPHIA WATER WORKS
800 W MONTGOMERY AVENUE 
PHILADELPHIA PA  19122

MONITORING CENTER PERSONNEL
COLUMBIA GAS TRANSMISSION LLC
1700 MACCORKLE AVENUE 
SE 8TH FL
PO BOX 1273
CHARLESTON WV  25314-1273

NIKKIA SIMPKINS
USIC
450 SOUTH HENDERSON ROAD SUITE B
KING OF PRUSSIA PA  19406

DARLINE LEPPERD JOHNSON
VERIZON PENNSYLVANIA LLC
1050 VIRGINIA DR
FORT WASHINGTON PA  19034

ERIC PONERT
1101 MARKET STREET
SECOND FLOOR
ARA TOWER
PHILADELPHIA PA  19107-2994
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