
BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Petition of Twin Lakes Utilities, Inc. for a		:
Commission Order Authorizing the Acquisition of	:		P-2020-3020914
Twin Lakes Utilities, Inc. by a Capable Public		:
Utility Pursuant to 66 Pa.C.S. § 529			:



ORDER CERTIFYING MATERIAL QUESTION


On July 16, 2020, Twin Lakes Utilities, Inc. (Twin Lakes) filed with the Pennsylvania Public Utility Commission (Commission) a petition for a Commission Order authorizing the acquisition of Twin Lakes pursuant to 66 Pa.C.S. § 529 by a capable utility as that term is defined by statute.  Twin Lakes stated that it is a wholly owned subsidiary of Middlesex Water Company (Middlesex), a New Jersey Corporation.  Middlesex provides operations support to Twin Lakes through a Service Agreement dated December 1, 2009.  On June 1, 2020, Middlesex issued a letter notice of termination of the Service Agreement advising that the termination would become effective on September 1, 2020.  Due to the fact that Middlesex would no longer provide operations support to Twin Lakes as of September 1, 2020, Twin Lakes requested that the Commission grant its requested relief at either its August 6, 2020 or August 27, 2020 Public Meeting.

In light of Twin Lakes’ request for expedited treatment of the petition, an informal, off-the-record conference call was held on July 22, 2020 with interested parties and the presiding officer.  In addition, by Hearing Notice dated July 23, 2020, the Commission scheduled an Initial Call-in Telephonic Pre-Hearing Conference for this matter for Monday, July 27, 2020 at 2:00 p.m. and formally assigned me as the presiding officer.  The prehearing conference convened on July 27, 2020, as scheduled.  John Gallagher, Esquire, appeared on behalf of Twin Lakes; Christine Hoover, Esquire, appeared on behalf of the Office of Consumer Advocate (OCA); Scott Granger, Esquire, appeared on behalf of the Commission’s Bureau of Investigation and Enforcement (I&E); and Eric Bartolacci, was present on behalf of the Department of Environmental Protection (DEP).

A lengthy discussion was held regarding how to accommodate Twin Lakes’ request in its petition for the Commission to act in this matter at either its August 6, 2020 or August 27, 2020 Public Meeting in light of the assertion in the petition that Middlesex will no longer provide operations support to Twin Lakes after September 1, 2020.  A scheduling order was issued on July 28, 2020 setting forth a litigation schedule and the parties were reminded that Commission policy promotes settlements.

On August 18, 2020, the OCA filed a petition for issuance of an interim emergency order on an expedited basis.  In the petition, the OCA argued that the Commission should appoint a receiver pursuant to Section 529 if Twin Lakes is unable to secure a new system operator by the September 1, 2020 deadline.  The OCA noted that Twin Lakes has an ongoing obligation pursuant to its certificate of public convenience to provide service to its customers until the resolution of the Section 529 proceeding or the Commission otherwise approves an abandonment of service.  Due to the imminent cessation of water service by Twin Lakes, the OCA requested that a receiver be appointed to ensure that Twin Lakes’ customers continue to receive water service and to ensure that Twin Lakes does not cease providing water service to its customers on September 1, 2020.  The OCA requested expedited treatment of its petition for issuance of an interim emergency order to permit the receiver to have time to work with Twin Lakes before the September 1, 2020 deadline.

In addition, on August 19, 2020, I&E filed a petition for interlocutory review and order regarding the July 28, 2020 scheduling order.  In its petition, I&E asked the Commission to answer:  Should the Commission permit a certificated small water or wastewater public utility to proceed by its own petition pursuant to 66 Pa.C.S. § 529 of the Public Utility Code.  I&E’s suggested answer was “no.” 

On August 28, 2020, an order denying the OCA’s petition for emergency order was issued.  The order directed Twin Lakes to continue to provide service to its customers consistent with its certificate of public convenience until given an opportunity to abandon service by the Commission.  The order also certified a material question to the Commission regarding whether the Commission should order Aqua Pennsylvania, Inc. (Aqua) to act as a receiver to operate Twin Lakes until the resolution of Twin Lakes’ petition filed July 16, 2020 is resolved.

On September 17, 2020, the Commission entered an Opinion and Order answering I&E’s question of whether the Commission should permit a certificated small water or wastewater public utility to proceed by its own petition pursuant to Section 529 of the Public Utility Code.  In doing so, the Commission instituted a Section 529 investigation to determine whether it should order a capable public utility to acquire Twin Lakes consistent with the Order.  The Commission also directed I&E to participate in the investigation and returned the matter to the Office of Administrative Law Judge for further proceedings as may be necessary.  The Commission provided additional insight as to the conduct of the proceeding.

By Opinion and Order entered September 22, 2020, the Commission affirmed the denial of the OCA’s August 18, 2020 petition for issuance of an emergency order and prohibited Twin Lakes from terminating water utility service pursuant to its Commission approved certificate of public convenience until otherwise directed by the Commission.  

Of note, the Order entered September 22, 2020 also directed that Aqua conduct its due diligence and a reasonable investigation within 90 days as to whether it will voluntarily act as a receiver of the Twin Lakes water system and inform the Commission as to whether it will voluntarily act as a receiver of the Twin Lakes system.

A further prehearing conference was held on October 2, 2020.  In attendance were Christine Hoover, Esquire, on behalf of the OCA; Scott Granger, Esquire, on behalf of I&E; and, Alexander Stahl, Esquire, and Michael Hassell, Esquire, on behalf of Aqua; Jay Kooper, Esquire on behalf of Twin Lakes; and Sean Kemether from the Sagamore Estates Property Owners Association.  The parties discussed petitions to intervene, consolidation of necessary dockets, discovery modifications, further litigation of this matter in light of the Commission’s Orders entered on September 17, 2020 and September 22, 2020 and the passage of the deadline for petitions to intervene of October 1, 2020.  A third scheduling order was issued on October 5, 2020 memorializing the matters agreed to during the further prehearing conference held on October 2, 2020.  The following procedural schedule was adopted:

	All parties’ Direct Testimony
	November 17, 2020

	All parties’ Rebuttal Testimony
	December 9, 2020

	All parties’ Surrebuttal Testimony
	December 22, 2020

	Hearings
	January 5 and 6, 2021



All other aspects of the scheduling order issued on July 28, 2020 remained in effect.  The parties were reminded that the parameters for litigating this case were outlined in the Commission’s Orders entered September 17, 2020 and September 22, 2020 and would be followed.  Finally, the parties were reminded that Commission policy promotes settlements.

		The parties submitted pre-served written testimony pursuant to the litigation schedule and Aqua submitted status reports regarding its due diligence efforts and investigation.

		On December 16, 2020, and as discussed further below, Aqua submitted a letter pursuant to the Commission’s Order entered in this proceeding on September 22, 2020 indicating that it will voluntarily act as receiver of Twin Lakes effective January 4, 2021.  Aqua requested a Commission order appointing Aqua as receiver and specifying Aqua’s duties and responsibilities as receiver.  In response to the letter, an off-the-record conference call was held with the presiding officer and the parties to discuss the method and timing of obtaining an appropriate Commission order that would appoint Aqua as receiver of Twin Lakes, as Aqua requested.  

On December 22, 2020, Aqua submitted a second letter wherein Aqua indicated that it would begin acting as receiver on January 15, 2021, instead of January 4, 2021, in order to allow the Commission to act on this request at its January 14, 2021 Public Meeting.  Aqua also attached to its letter a proposed Order Appointing Receiver which is a proposed form of order that appoints Aqua receiver as of January 15, 2021 and specifies Aqua’s duties and responsibilities as receiver.  Aqua noted that neither I&E, OCA nor Twin Lakes object to the proposed Order Appointing Receiver.

		Therefore, an order certifying material question is needed to address the following question:

Whether the Commission should adopt the offer of Aqua Pennsylvania, Inc. to voluntarily act as a receiver of the Twin Lakes Utilities, Inc. water system effective January 15, 2021 with the duties and responsibilities as set forth in Aqua Pennsylvania, Inc.’s letters to the Commission dated December 16, 2020 and December 22, 2020, including the unopposed proposed Order Appointing Receiver attached to the December 22, 2020 letter.

Suggested Answer:  yes.

This order certifying material question is being submitted pursuant to Section 5.305 of the Commission’s regulations.  52 Pa.Code § 5.305.

		Section 5.305 of the Commission’s regulations provides that, during the course of a proceeding, a presiding officer may certify to the Commission for review and answer a material question which has arisen or is likely to arise.  52 Pa.Code § 5.305(a).  The regulation requires that the question will be accompanied by the following:

(1) An explanation of the compelling reasons why interlocutory review will prevent prejudice or expedite the conduct of the proceeding.

(2) A statement as to whether a stay of the proceedings has been placed in effect.

(3) An extract from the record that will assist the Commission.

Id.  A copy of the question certified and the accompanying information is to be served on the parties at the same time it is submitted to the Commission.  52 Pa.Code § 5.305(b).  Parties may submit a brief within seven days of certification addressing the merits of the question for which an answer is requested but may not submit an additional brief.  52 Pa.Code § 5.305(c)&(d).  Within 30 days of receipt of the certified question, the Commission will, without permitting oral argument (1) continue, remove or grant a stay of proceedings; (2) determine that the certification was improper and return the matter to the presiding officer for resolution; or (3) answer the certified question.  52 Pa.Code § 5.305(e).  Failure of the Commission to act upon a certified question within 30 days of its receipt will be deemed to be an affirmance of the decision of the presiding officer.  52 Pa.Code § 5.305(f).

		In this case, and as noted above, in its Opinion and Order entered September 22, 2020, the Commission directed:

[bookmark: _Hlk51068263]6.	That Aqua Pennsylvania, Inc. shall conduct due diligence and a reasonable investigation as to whether it will voluntarily act as receiver of the water service system of Twin Lakes Utilities, Inc., and such investigation shall be completed within ninety (90) days of entry of this Opinion and Order.  During this period, Aqua Pennsylvania, Inc. shall provide the Commission’s Bureau of Technical Utility Services with regular status reports regarding its due diligence efforts, and Middlesex Water Company and Twin Lakes Utilities Inc. shall fully cooperate with Aqua Pennsylvania, Inc.  Upon conclusion of its investigation, but no later than ninety (90) days of entry of this Opinion and Order, Aqua Pennsylvania, Inc. shall provide written notice to the Commission as to whether it will voluntarily act as receiver of the Twin Lakes Utilities, Inc. system.

September 22, 2020 Order at 43-44.  As a result, on December 16, 2020, Aqua submitted a letter indicating that it is willing to “voluntarily act as receiver of the Twin Lakes Utilities, Inc. water system effective January 4, 2021.”  In that letter, Aqua requested an order from the Commission that “(a) appoints Aqua as a receiver effective January 4, 2021 and (b) specifies Aqua’s duties and responsibilities as receiver of the Twin Lakes Utilities, Inc. water system.”

		In its letter dated December 22, 2020, Aqua requested that it be appointed as receiver effective January 15, 2021 which would allow the Commission to act on its request at its Public Meeting on January 14, 2021.  Aqua also included a proposed Order Appointing Receiver which identified the duties and responsibilities that Aqua would be undertaking as receiver.  Aqua added that no party objected to the extension of time or to the Order Appointing Receiver.

		This order certifying material question will prevent prejudice or expedite the conduct of the proceeding because answering the material question will effectuate Aqua’s acting as a receiver of the Twin Lakes water system on a voluntary basis while the underlying Section 529 proceeding is underway.  Twin Lakes is a troubled water system.  As the Commission noted in the September 22, 2020 order, Twin Lakes has only one operable well and suffers from significant unaccounted for water levels rising as high as 86% in recent years.  This is despite the fact that Twin Lakes has requested and received three rate increases since 2011, two of which more than doubled customer rates with the other nearly doubling customer rates.  

		Furthermore, during the hearing regarding the OCA’s emergency petition for relief heard on August 21, 2020, substantial evidence was provided demonstrating that the water system is troubled.  For example, OCA witness Kemether, the Chairman of the Sagamore Estates Property Owners Association, testified that the system is 60-70 years old and there are frequent outages.  Tr. 49.  Mr. Kemether also testified that there is a distinct possibility that the lone working well pump could fail thereby leaving the customer base with no water and suffering immense hardship.  Tr. 50.  Additional testimony was provided regarding the troubled nature of the system from a representative of the Department of Environmental Protection as well as from Twin Lakes itself.  See e.g., Tr. 60-64.

		The record from that hearing also details multiple efforts to make Twin Lakes no longer a troubled water system, including the rate increases noted above.  Yet, despite those efforts, the Commission, in an Opinion and Order issued on September 17, 2020 regarding the petition for interlocutory review filed by I&E, determined to institute an investigation of the Twin Lakes system pursuant to Section 529 of the Public Utility Code.  Section 529 provides that the Commission may order a capable public utility to acquire a small water or sewer utility of the Commission, after notice and an opportunity to be heard, determines six factors have been met, including, among other things, that the small water or sewer utility is in violation of statutory or regulatory standards; the small water or sewer utility cannot reasonably be expected to furnish and maintain adequate, efficient, safe and reasonable service and facilities in the future; and, that the rates charged by the acquiring capable utility to its preacquisition customers will not increase unreasonably because of the acquisition.  66 Pa.C.S. § 529(a).

		The proposed Order Appointing Receiver that was attached to Aqua’s December 22, 2020 letter and is not opposed by any party provides extensive duties and responsibilities for Aqua in its role as receiver.  The proposed Order Appointing Receiver articulates 24 duties and responsibilities for Aqua in its capacity as receiver including, among other things, Aqua to operate the system in compliance with all state, federal and local laws and regulations; maintain existing or necessary permits, licenses, approvals, authorizations, orders, consents, registrations or filings; provide a list of recommended capital improvements; provide all supervision and personnel necessary; and respond to system emergencies by taking necessary action to ensure the continued provision of adequate, efficient, safe and reasonable service.  In addition, there are three duties and responsibilities for Aqua in its own capacity:  providing its own financing if necessary; establishing a deferred expense account through the establishment of a regulatory asset for expenses incurred resulting from the order; and providing tentative schedules, updates and recommendations in status reports to the Commission for bringing Twin Lakes into compliance with conditions of Twin Lakes’ certificate of public convenience.  All of these duties and responsibilities are critical to the provision of safe and adequate utility service at just and reasonable rates.

		As a result, the order certifying the material question will prevent prejudice or expedite the conduct of the proceeding because Aqua is acting in response to the Commission’s September 17, 2020 and September 22, 2020 Orders.  Through those Orders, the Commission recognized that the Twin Lakes water system is troubled and requires immediate attention.  Instead of directing that Aqua takeover as receiver immediately, the Commission gave Aqua 90 days to conduct its due diligence and investigation and indicate to the Commission whether it will voluntarily act as receiver while the underlying Section 529 proceeding continued.  Doing so would allow the necessary notice and opportunity to be heard to be provided in the Section 529 proceeding while still ensuring that the Twin Lakes water system is being operated in a safe, adequate and efficient manner.  Whereas the underlying Section 529 proceeding could be ongoing for several more months, answering this material question will expedite the relief needed to the customers of Twin Lakes and increase the chances that their water service will continue in a safe, adequate and efficient manner.  As noted above, during the hearing on the OCA’s petition for an emergency order, substantial evidence was provided regarding the poor condition of the water system.  Therefore, expedited conduct is required necessitating the material question.

		Furthermore, no stay of the proceedings has been placed in effect.

		Finally, no record has yet been made regarding the proceeding instituted by the Commission under Section 529 in its September 22, 2020 order because the hearing will not be held until January 5, 2021.  Attached to this order, however, are the letter submitted by Aqua on December 16, 2020 and December 22, 2020, respectively, which includes the unopposed proposed Order Appointing Receiver.

		In conclusion, the above referenced material question should be answered in the affirmative.  The Commission should adopt Aqua’s offer to voluntarily act as a receiver of Twin Lakes water system effective January 15, 2021 with the duties and responsibilities as set forth in the unopposed proposed Order Appointing Receiver attached to Aqua’s December 22, 2020 letter.  The parties are again encouraged to settle the underlying investigation instituted pursuant to Section 529 of the Public Utility Code.

ORDER


THEREFORE,

IT IS ORDERED:

1. That the following material question be certified to the Commission:

Whether the Commission should adopt the offer of Aqua Pennsylvania, Inc. to voluntarily act as a receiver of the Twin Lakes Utilities, Inc. water system effective January 15, 2021 with the duties and responsibilities as set forth in Aqua Pennsylvania, Inc.’s letters to the Commission dated December 16, 2020 and December 22, 2020, including the unopposed proposed Order Appointing Receiver attached to the December 22, 2020 letter.

Suggested Answer:  yes.

2. That the underlying investigation being conducted pursuant to 66 Pa.C.S. § 529 shall continue to a hearing scheduled for January 5, 2021 pursuant to the Third Scheduling Order issued October 5, 2020 while the material question is pending.


Date:	December 30, 2020	___________/s/___________________
			Joel H. Cheskis
		Deputy Chief Administrative Law Judge
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