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:

Ruling on Preliminary Objections of VIRIDIAN ENERGY PA LLC

In Preliminary Objections, Viridian Energy PA LLC seeks to dismiss on the basis of statute of limitations the Complainant’s claim regarding the alleged switch of her energy supplier from PECO Energy Company to Viridian Energy PA LLC and, as alleged, associated high bill. The Preliminary Objections are overruled, and the matter will proceed to hearing on the remaining issues.
HISTORY OF THE PROCEEDING


On or about October 5, 2020, Complainant Jacqueline M. Dooling filed a Complaint with the Commission against PECO and Viridian.  In the Complaint, Ms. Dooling contends that she was unknowingly switched from PECO to Viridian as an electric supplier, which resulted in a large bill.  As relief, she is asking that her bill be adjusted.



PECO filed an Answer to the Complaint on October 23, 2020, denying all material allegations.



On October 26, 2020, Viridian filed Preliminary Objections, seeking to dismiss the Complainant. Therein, Viridian contends that the matter should be dismissed for lack of Commission jurisdiction because the claims are outside of the three-year statute of limitations of 66 Pa. C.S. § 3314 of the Public Utility Code.    


Also, on October 26, 2020, Viridian filed an Answer with New Matter, denying the material allegations and again asserting that the matter is beyond the statute of limitations. 



The Complainant filed a reply to the Viridian Preliminary Objections on November 5, 2020 and a Reply to the Viridian Answer and New Matter on November 16, 2020. 



The undersigned received the assignment on December 4, 2020. This matter is now ripe for a decision. 

Discussion


The grounds for granting Preliminary Objections are found in Section 52 Pa. Code § 5.101(a) (1), (2).  It states in pertinent part: 

§ 5.101.  Preliminary objections.

(a)
Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

52 Pa. Code § 5.101(a) (1), (2).  

A preliminary objection will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dep’t of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  The moving party may not rely on its own factual assertions but must accept for the purposes of disposition of the preliminary objection all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pa., 507 Pa. 360, 490 A.2d 402 (1985).  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Rok v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1987).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dep’t of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa.Cmwlth. 2003) (citing Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002).

Pursuant to Section 3314 of the Public Utility Code (the Code), 66 Pa.C.S. § 3314, 

No action for the recovery of any penalties or forfeitures incurred under the provisions of this part, and no prosecutions on account of any matter or thing mentioned in this part, shall be maintained unless brought within three years from the date at which the liability therefor arose, except as otherwise provided in this part. 

(Emphasis added).  66 Pa.C.S. § 3314(a).  This provision provides a general limitation period of three years for any action under the Code, except as otherwise provided.  See, Duquesne Light Co. v. Pa. PUC, (Duquesne), 611 A.2d 370 (Pa.Cmwlth. 1992).  The statute of limitations can be tolled by the filing of an informal complaint with the Commission, see Duquesne, at 383, and by the doctrine of equitable estoppel, see Lester Ely v. Pennsylvania American Water Company, C‑20055616 (Order entered July 10, 2006).

As for the doctrine of equitable estoppel, in its Final Order in Lester Ely v. Pennsylvania American Water Company, Docket No. C-20055616 (Order entered July 10, 2006) the Commission explained, 

[The theory of estoppel] provides that a defendant may not invoke the statute of limitations if through fraud or concealment he causes the plaintiff to relax his vigilance or deviate from his right of inquiry into the facts. The doctrine does not require fraud in the strictest sense, but rather, fraud in the broadest sense, which includes an unintentional deception.  

Lester Ely v. Pennsylvania American Water Company, C-20055616 (Order entered July 10, 2006); see also, Mary Esther Battle v. PECO Energy Co., C-00003804 (Order entered July 16, 2001).  



Here, Viridian asserts that the matter should be dismissed because the Complaint was filed beyond the 3-year statute of limitations found in § 3314.  Particularly, Viridian asserts that the Complainant began receiving generation supply from Viridian in April of 2015 and therefore a Complaint filed on October 4, 2020 is too late to give the Commission jurisdiction over the matter.



In her Reply to Viridian Preliminary Objections, the Complainant asserts that she did not become aware that she was switched to Viridian until the winter of 2020 and therefore the statute of limitations does not apply. 



An on the record factual inquiry is required to resolve this issue given the opposing representation of the facts that would determine whether the statute of limitations expired prior to the filing of the Complaint.  Additionally, at this stage of the proceedings, any doubt must be resolved in favor of the non-moving party, the Complainant. Dep’t of Auditor General, supra.  This matter must proceed to hearing for a determination. 



Therefore, the Preliminary Objections will be overruled. 

. 
ORDER



THEREFORE,



IT IS ORDERED 

1. That the Preliminary Objections filed by Viridian Energy PA LLC at Docket No. C-2020-3022291 are overruled. 
2. That the parties should be prepared to address statute of limitations issues at the hearing to be set.

3. That the parties meet by telephone in an attempt to resolve this matter no later than January 15, 2021.

4. That this matter be returned to scheduling and set for hearing.
Date: December 22, 2020


/s/










Darlene D. Heep







Administrative Law Judge
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