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BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Petition of PECO Energy Company


:

M-2020-3020830
for Approval of its Act 129 Phase IV Energy 
:

Efficiency and Conservation Plan


:

INTERIM ORDER 

DIRECTING PARTIES TO RESPOND TO JOINT EXPEDITED MOTION AND 
OALJ’S PROPOSED REVISED SCHEDULE 
On November 30, 2020, PECO Energy Company (PECO, Company, or Petitioner) filed the above-captioned Petition with the Pennsylvania Public Utility Commission pursuant to Act 129 of 2008 (Act 129), 66 Pa.C.S. §§ 2806.1 and 2806.2 and the Commission’s Implementation Order entered on June 18, 2020 at Docket No. M-2020-3015228 (Implementation Order), seeking approval of its Act 129 Phase IV Energy Efficiency and Conservation Plan (EE&C Plan).  Notice of the filing was published in the Pennsylvania Bulletin on January 2, 2021, 51 Pa.B. 116 and on January 9, 2021, 51 Pa.B. 252.

On December 11, 2020, the Coalition for Affordable Utility Services and Energy Efficiency in Pennsylvania (CAUSE-PA) filed a Petition to Intervene and Answer. 

On December 21, 2020, the Office of Small Business Advocate (OSBA) filed a Notice of Intervention, Public Statement, and Verification, as well as a Notice of Appearance. 

On December 29, 2020, the Natural Resource Defense Counsel (NRDC) filed a Petition to Intervene.

On December 30, 2020, a Call-In Telephonic Prehearing Conference Notice was served on the parties scheduling a prehearing conference for Friday, January 8, 2021.  Also on December 30, 2020, a Prehearing Conference Order was issued.  
On December 30, 2020, the Office of Consumer Advocate (OCA) filed a Notice of Intervention and Public Statement.
On January 6, 2021, a Judge Addition Notice was issued adding Administrative Law Judge (ALJ) Emily I. DeVoe as an additional ALJ in this proceeding.   

On January 7, 2021, the Philadelphia Area Industrial Energy Users Group (PAIEUG), the Industrial Energy Consumers of Pennsylvania (IECPA), and the Tenant Union Representative Network (TURN) each filed a Petition to Intervene.

A prehearing conference was held on January 8, 2021.  PECO, OCA, OSBA, CAUSE-PA, NRDC, PAIEUG, IECPA, and TURN were represented at the conference.  
No party objected to the Petitions to Intervene of CAUSE-PA, NRDC, PAIEUG, IECPA, and TURN, and the Petitions were granted during the prehearing conference. 


On January 8, 2021, the undersigned issued a Prehearing Order, establishing the following litigation schedule in this matter:
	Date
	Event

	January 14, 2021
	Service of Other parties’ Direct Testimony   

	January 20, 2021
	Service of Rebuttal Testimony   

	January 22, 2021
	Filing and Service of Comments

	January 22, 2021 at 10:00 a.m.
	Telephone Evidentiary Hearing

	January 29, 2021
	Filing and Service of Briefs

	February 10, 2021
	Filing and Service of Reply Comments, Revised Phase IV EE&C Plan, and Close of the Record 

	February 11, 2021
	Certification of the Record 



 
On January 9, 2021, CAUSE-PA, NRDC, OCA, OSBA, and TURN (Joint Movants) filed a Joint Expedited Motion for Extension of Procedural Schedule (Motion).
  


The Commission’s Implementation Order, directed EDCs to file proposed Phase IV EE&C Plans by November 30, 2020, and provided that the Commission would publish notice of the EE&C Plan in the Pennsylvania Bulletin within 20 days of the plan filing, which in this case should have been December 19, 2020.
  The Commission did not publish of the notice of the EE&C Plan until January 2, 2021 – fourteen days after the Implementation Order’s deadline of December 19, 2020.  The Implementation Order then provides that responsive pleadings, along with comments and recommendations, are to be filed with the Commission within 20 days of the publication of the notice in the Pennsylvania Bulletin.
  The notice published on January 2, 2021, explicitly provides for this twenty-day period.  


The Joint Movants point out that the litigation schedule established in the January 8, 2021 Prehearing Order provides for hearings on January 22, 2021, which is the same date that responsive pleadings, comments, and recommendations are due to be filed with the Commission pursuant to the notice filed in the Pennsylvania Bulletin on January 2, 2021.  The Joint Movants argue that parties who may timely intervene in this proceeding on or near the deadline of January 22, 2021, would be completely foreclosed from participating in the litigation and would be deprived of an opportunity to be heard at the hearing, thus violating these parties’ right to due process, raising the potential for appeals on these grounds, and jeopardizing the implementation of the Act 129 Plans.  


As relief, the Joint Movants request that the procedural schedule be extended by 14 days - the length of time corresponding with the delay of publication in the Pennsylvania Bulletin.  The Joint Movants propose the following revised deadlines:
	
	Original Deadline
	New Deadline (+14 days)

	Plan Filing
	November 30, 2020
	November 30, 2020

	Publication in Pa. Bulletin
	December 19, 2020 (19 days from filing)

	January 2, 2021 (actual publication date; 33 days from filing)

	Evidentiary Hearings
	February 3, 2021 

(65 days from filing)

	February 17, 2021

(79 days from filing)

	Commission decision
	March 30, 2021

(120 days after filing)

Nearest Public Meeting Dates: March 25 / April 15
	April 13, 2021

(134 days after filing)

Nearest Public Meeting Dates: March 25 / April 15

	
	
	




If the hearing is held February 17, 2021, briefs would be due by February 27, 2021, reply comments and/or a revised plan would be due on March 9, 2021, and the certification of the record to the commission would occur on March 10, 2021.
  



Pursuant to the Implementation Order, evidentiary hearings are to be completed on or before the 65th day after plan is filed.
  Pursuant to 66 Pa. C.S.A. § 2806.1(e), the Commission shall approve or disapprove an EDC’s plan within 120 days of its submission, which in this case is March 30, 2021.  


The Joint Movants’ proposed plan would require an extension of the Implementation Order’s deadline regarding the completion of evidentiary hearings and would make it unlikely that the Commission could meet the statutory deadline of March 30, 2021, considering that certification of the record would occur on March 10, 2021, and the last public meeting date in March 2021 is March 25, 2021.  The Commission would only have 15 days between the certification of the record on March 10, 2021 and the public meeting on March 25, 2021.


The Joint Movants advise that, as of the time of the filing of the Motion, they had received responses from all parties to the proceeding and it is their understanding that all the parties either support or do not oppose the Motion.



The undersigned, in consultation with the Chief Administrative Law Judge, would like the parties to consider yet another proposed revised schedule (OALJ’s Proposed Revised Schedule):
	
	OALJ’s Proposed Revised Schedule

	Evidentiary Hearings on or before 
	February 8, 2021 

	Briefs filed on or before
	February 18, 2021

	Reply comments/revised plan
	March 1, 2021

	Certification of Record
	March 2, 2021 

	
	




Under the OALJ’s Proposed Revised Schedule, the evidentiary hearings would occur 70 days after the filing of the EE&C plan, which is still after the 65-day deadline set by the Implementation Order, but it would give the Commission additional time between the certification of the record on March 2, 2021 and the public meeting on March 25, 2021.  The Commission would have 23 days versus the 15 days it would have if the record is certified on March 10, 2021 under the Joint Movants’ proposal.


THEREFORE, 



IT IS ORDERED, 

1. That the parties shall, by close of business on Wednesday, January 13, 2021, file a response, if any, to the Joint Expedited Motion for Extension of Procedural Schedule and the proposed schedule it outlines.

2. That the parties shall, by close of business on Wednesday, January 13, 2021, file a response, if any, to the OALJ’s Proposed Revised Schedule detailed above.

3. That the parties shall serve their responses, if any, by email upon the undersigned, as well as chief Administrative Law Judge Charles Rainey. 
Date:  January 11, 2021





/s/











Mark A. Hoyer








Deputy Chief Administrative Law Judge









/s/











Emily I. DeVoe








Administrative Law Judge
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� 	It is unclear as to why the notice was republished on January 9, 2021.  The notice as published on January 9, 2021, provides that comments and recommendations are to be filed within 20 days, which is January 29, 2021.


� 	This Motion was also filed at Docket No. M-2020-3020824 (Petition of PPL Electric Utilities for Approval of its Act 129 Phase IV Energy Efficiency and Conservation Plan), Docket No. M-2020-3020818 (Petition of Duquesne Light Company for Approval of its Act 129 Phase IV Energy Efficiency and Conservation Plan), and Docket Nos. Docket No. M-2020-3020820, M-2020-3020821, M-2020-3020822, and M-2020-3020823 (Consolidated Petitions of Metropolitan Edison Company, Pennsylvania Electric Company, Pennsylvania Power Company, and West Penn Power Company for Approval of Act 129 Phase IV Energy Efficiency and Conservation Plans).





� 	Implementation Order at p. 89.





� 	Id.


� 	The Implementation Order provides that “[t]he Commission will publish a notice of each proposed plan in the Pennsylvania Bulletin within 20 days of its filing.” (Implementation Order, p. 87).  





� 	The Implementation Order provides that “[s]uch hearings are to be completed on or before the 65th day after a plan is filed.” (Id.)





� 	The Implementation Order provides that “[t]he Commission will approve or reject all or part of a plan at public meeting within 120 days of the EDC’s filing.” (Id.)  





� 	The Implementation Order provides that parties may file briefs within 10 days the evidentiary hearing and that reply comments and or a revised plan may be filed by the EDC within 10 days of the filing of briefs.  (Implementation Order, p. 87.)





� 	Implementation Order, p. 87.
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