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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Recommended Decision (R.D.) of Administrative Law Judge (ALJ) Steven K. Haas, issued on September 16, 2020, in the above-captioned proceeding.  No exceptions have been filed.  For the reasons stated below, we shall adopt the Recommended Decision, as modified, consistent with this Opinion and Order.

History of the Proceeding

		On June 2, 2020, NetSpeed LLC (Complainant or NetSpeed) filed a Formal Complaint (Complaint) against Duquesne Light Company (Duquesne) (collectively Parties) in which it challenged certain pole attachment permitting and fee practices imposed by Duquesne associated with the attachment of NetSpeed facilities to poles owned by Duquesne.

On July 1, 2020, Duquesne filed an Answer with New Matter in which it denied the material allegations of the Complaint.[footnoteRef:1]  On July 17, 2020, NetSpeed filed an Answer to Duquesne’s New Matter. [1:  	On June 18, 2020, the Commission approved Duquesne’s request for extension of time until July 2, 2020 to file an Answer to the Complaint. ] 


A telephonic prehearing conference was held on July 20, 2020, in which, inter alia, the Parties confirmed their willingness to participate in mediation sessions with a Commission Mediator.

Extensive discovery was conducted by the Parties and several mediation sessions were held with Commission Mediator Matthew Homsher, Esquire.  The Parties were unable to reach a settlement.  Subsequently, on August 19, 2020, NetSpeed filed a Motion for Stay of Proceeding and Petition for Leave to Withdraw Complaint.  In its motion, NetSpeed requested the proceeding be stayed pending a decision on its petition, in which it sought permission to withdraw the complaint to better conserve its resources.  On August 20, 2020, Duquesne filed a letter with the Commission in which it stated that it did not oppose either the grant of the stay or the withdrawal of the Complaint.  On the same day, the ALJ closed the record in this case. 

On September 16, 2020, ALJ Haas issued his Recommended Decision recommending that NetSpeed’s petition be granted because it is in the public interest to grant it and there is no objection to it.

Discussion

In his Recommended Decision, that ALJ noted that there are no other parties to this proceeding; none of Pennsylvania’s statutory advocates intervened; the Complaint involved only the issue of the specific terms and conditions of service Duquesne offered to NetSpeed for its placement of facilities on Duquesne’s poles; and NetSpeed filed its Complaint solely against Duquesne.  R.D. at 3-4.

In his review, the ALJ further offered that the legality of the terms and conditions under which Duquesne offers space on its poles to any other companies was not at issue; no other companies or entities would be impacted; no objections were raised; there would be no adverse impact on the public interest to grant withdrawal in a case involving an individual complaint; and it would not be in the public interest to require the Parties to continue litigation of a Complaint NetSpeed wished to withdraw.  Id. at 4.

ALJ Haas made seven Findings of Fact and reached three Conclusions of Law.  R.D. at 2-3, 4.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law except as reversed or modified by this Opinion and Order, either expressly or by necessary implication.

Disposition

As a preliminary matter, any argument that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  We are not required to consider expressly or at length each contention or argument raised by parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  On exercise of our independent review of the Parties’ positions in their pleadings in this case, we shall adopt the Recommended Decision, as modified, consistent with the following discussion.  

The Commission’s Rules of Practice and Procedure at 52 Pa. Code § 5.94 permit parties to withdraw pleadings in contested proceedings. Section 5.94(a) allows a party to request permission to withdraw a pleading by filing a petition for leave to withdraw the pleading. The petition is granted only by permission of the Presiding Officer or the Commission. The Presiding Officer or Commission must consider the petition, any objections thereto and the public interest in determining whether to permit withdrawal of the pleading. 52 Pa. Code § 5.94(a).

Pursuant to that Regulation, ALJ Haas reviewed the petition, the lack of objection, and the public interest in determining whether to permit withdrawal of the Complaint.  ALJ Haas found that “[s]ince this is an individual complaint case, there will be no adverse impact on the public interest in granting the Complainant’s petition to withdraw its complaint.”  He further concluded that “[g]ranting the petition … will terminate the litigation, saving the parties the costs in time and money [and] conserve administrative hearing resources.”  R.D. at 4.

On review, we agree with the ALJ’s conclusion that granting the request will save the Parties time and money and conserve administrative resources.  We disagree, however, with the ALJ’s assessment of the public interest based on the involvement of an individual complainant.  It is erroneous to conclude that a single formal complaint cannot implicate the public interest.  Similarly, it would be an error to conclude that no harm to the public interest may arise simply because only one complainant seeks to address an alleged harm.  Here, the Complainant wishes to withdraw its Complaint.  Neither of the Parties objects, and we agree that administrative economy directs that continued litigation of the matter is no longer in the public interest.  It is sufficient to conclude that under the circumstances, NetSpeed’s request to withdraw its Complaint is reasonable and in the public interest, and on this basis, we grant the petition.[footnoteRef:2] [2: 	See Whitehead v. Verizon Pennsylvania, LLC, Docket No. C-2019-3008474 (Order entered March 10, 2020).] 


Conclusion

Based on the foregoing, we shall adopt the Recommended Decision of ALJ Haas, as modified, consistent with this Opinion and Order; THEREFORE, 

		IT IS ORDERED:

	1.	That the Recommended Decision of Administrative Law Judge Steven K. Haas issued on September 16, 2020, is adopted as modified, consistent with this Opinion and Order.

2. 	That the Petition for Leave to Withdraw Complaint filed by NetSpeed LLC on August 19, 2020, at Docket No. C‑2020‑3020212, is granted.

3.	That the Formal Complaint filed by NetSpeed LLC against Duquesne Light Company on June 2, 2020, at Docket No. C-2020-3020212, is permitted to be withdrawn.

4.	That the proceeding at Docket No. C-2020-3020212 be marked closed.

BY THE COMMISSION,
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Rosemary Chiavetta
Secretary
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