PENNSYLVANIA
PUBLIC UTILITY COMMISSION
Harrisburg, PA 17120

	
	    
Public Meeting held January 14, 2021


	
Commissioners Present:

Gladys Brown Dutrieuille, Chairman
David W. Sweet, Vice Chairman
John F. Coleman, Jr.
Ralph V. Yanora


	
Petition of Twin Lakes Utilities, Inc. for a Commission Order Authorizing the Acquisition of Twin Lakes Utilities, Inc. by a Certified Public Utility Pursuant to 66 Pa. C.S. § 529
	
P-2020-3020914

	
	

	
	



OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Order Certifying Material Question (December 2020 Order) issued by Deputy Chief Administrative Law Judge (ALJ) Joel H. Cheskis on December 31, 2020, in the above-captioned proceeding.  None of the Parties have filed briefs on the matter but rather each filed letters stating they do not oppose the certification of the question nor the answering of the question in the affirmative.  Aqua Pennsylvania, Inc. (Aqua) and Twin Lakes Utilities, Inc. (Twin Lakes or Company) filed their letters on December 31, 2020, while the Office of Consumer Advocate (OCA) and the Commission’s Bureau of Investigation and Enforcement (I&E) filed their respective letters on January 4, 2021.  

The material question before the Commission is the following:

Whether the presiding Administrative Law Judge correctly denied the expedited petition for interim emergency relief requesting that Aqua Pennsylvania, Inc. be directed to act as a receiver to operate Twin Lakes Utilities, Inc. until the resolution of the Section 529 proceeding pending at docket number P-2020-3020914.

For the reasons stated herein, we answer the material question in the affirmative.  

I.	History of the Proceeding

On July 16, 2020, Twin Lakes filed a Petition for a Commission Order Authorizing the Acquisition of Twin Lakes By a Capable Public Utility Pursuant to 66 Pa. C.S. § 529 (Section 529 Petition).  In the Section 529 Petition, Twin Lakes states that it is a public utility corporation that provides water service to 113 residential customers in the Sagamore Estates community located in Shohola Township, Pike County, Pennsylvania.  Section 529 Petition at 1.  Twin Lakes also states that it is a wholly owned subsidiary of Middlesex Water Company (Middlesex), a New Jersey Corporation.  Id. at 2.  Middlesex provides operations support to Twin Lakes through a Service Agreement dated December 1, 2009.  Id. at 3.[footnoteRef:2]  On June 1, 2020, Middlesex issued a letter notice of termination of the Service Agreement advising that the termination would become effective on September 1, 2020.  Id. at 9.  Twin Lakes asked that the Commission grant its requested relief at either the August 6, 2020, or August 27, 2020, Public Meeting.  Id. at 1.  [2:  	On July 21, 2020, Twin Lakes filed an Application pursuant to 66 Pa. C.S. § 2102 at Docket No. G-2020-3020941 for Commission approval, nunc pro tunc, of the Service Agreement dated December 1, 2009, and of three unsecured revolving promissory notes between Middlesex and the Company.  ] 


	A prehearing conference was held on July 27, 2020, to discuss procedural issues, including Twin Lakes’ request for an expedited resolution of its Section 529 Petition.  Twin Lakes, the OCA, I&E, and the Pennsylvania Department of Environmental Protection (DEP) participated.  

	During the prehearing conference, Twin Lakes indicated that it had issued a request for proposals (RFP) from third parties to operate the system beginning September 1, 2020, and that the proposals were due by August 14, 2020.  Tr. at 7-8.  Additional procedural issues were discussed, including what would happen if Twin Lakes did not receive any viable proposals by the August 14, 2020 deadline.  Tr. at 8-9.

	On July 28, 2020, ALJ Cheskis issued a scheduling order (July 28 Scheduling Order) establishing a litigation schedule for the Section 529 Petition.  Thereafter, on August 3, 2020, Twin Lakes filed a copy of the Notice of Filing of a Section 529 Petition that the Company served on its customers.

	On August 5, 2020, I&E filed an Answer to Twin Lakes’ Section 529 Petition, requesting that the Commission deny the Petition.  On the same date, the OCA filed an Answer in Support of the Section 529 Petition.    

	On August 18, 2020, the OCA filed the instant Petition for Issuance of an Interim Emergency Order on an Expedited Basis (OCA Petition or Emergency Petition), pursuant to 52 Pa. Code §§ 3.6, 3.6a, and 3.7.  In its Petition, the OCA requested immediate appointment of a receiver, under 66 Pa. C.S. § 529(b)(3), to ensure that Twin Lakes’ customers receive continuous, efficient, safe, and reasonable service, noting that Twin Lakes did not receive any qualified proposals in response to its RFP.  The OCA added that due to the imminent cessation of water service by Twin Lakes, the OCA requested that a receiver be appointed to ensure that Twin Lakes’ customers continue to receive water service and to ensure that Twin Lakes does not cease providing water service to its customers on September 1, 2020.  The OCA stated that all elements of the relevant Commission Regulations regarding interim emergency relief have been satisfied and that Aqua should be directed to act as a receiver to operate Twin Lakes until the resolution of the Section 529 proceeding.  

In addition, the OCA requested expedited treatment of the Emergency Petition, requesting that the time frames be shortened to three days for the filing of an answer to the petition, six days for the hearing to be held and that the order be issued within ten days of the filing of the interim emergency petition (i.e., August 28, 2020).  According to the OCA, the expedited treatment would permit the receiver to have time to work with Twin Lakes before the September 1, 2020, deadline.

	On August 19, 2020, I&E filed a Petition for Interlocutory Review following the July 28 Scheduling Order (I&E Petition).  In its petition, I&E asked the Commission to answer the following material question in the negative:  “Should the Commission permit a certificated small water or wastewater public utility to proceed by its own petition pursuant to 66 Pa. C.S. § 529 of the Public Utility Code?”  I&E Petition at 1.[footnoteRef:3] [3:  	On August 27, 2020, Twin Lakes filed an Answer and Brief in Opposition to the I&E Petition and the OCA filed a Brief in Opposition on August 28, 2020.  On August 31, 2020, I&E filed its Brief in support.  ] 


On August 20, 2020, I&E and Aqua each filed Answers to the OCA Petition.  Twin Lakes filed an Answer to the OCA Petition on August 21, 2020.  

A telephonic evidentiary hearing was held on the Emergency Petition on August 21, 2020.  Counsel for the OCA appeared, presented two witnesses, and offered eight exhibits, which were admitted into the record.  Counsel for Twin Lakes appeared, presented two witnesses, and offered one exhibit, which was admitted into the record.  Counsel for Aqua appeared and presented one witness for testimony.  Additionally, counsel for I&E appeared at the evidentiary hearing.  

Twin Lakes, the OCA, I&E, and Aqua filed Main Briefs and Reply Briefs concerning the OCA’s Petition on August 24, 2020, and August 25, 2020, respectively.

		By Order issued August 28, 2020 (August 2020 Order or Emergency Order), ALJ Cheskis denied the Emergency Petition finding that the OCA failed to demonstrate that the need for relief is immediate, that the injury would be irreparable if relief is not granted and that the relief requested is not injurious to the public interest.  As a result, the ALJ concluded that the requirements for the OCA Petition as set forth in Section 3.6 of our Regulations, 52 Pa. Code § 3.6, were not satisfied.  Pursuant to the Emergency Order, Twin Lakes was directed to continue to provide service to its customers consistent with the Public Utility Code (Code), the Commission’s Orders and Regulations and all Commission-approved tariffs of the Company until otherwise permitted by the Commission to cease providing service.  The August 2020 Order also certified the material question to the Commission pursuant to 52 Pa. Code § 5.305.  Emergency Order at 37.

By Secretarial Letter dated September 1, 2020, the Commission provided notice of the Section 529 acquisition investigation to proximate service providers and proximate municipalities.  Additionally, on September 1, 2020, Twin Lakes filed an Application for Commission approval, nunc pro tunc, of the First Amendment to the Service Agreement (Amended Service Agreement) between Middlesex and the Company under its Affiliated Interest Agreement Application filing at Docket No. G-2020-3020941 (Amended Service Agreement Application).  The Amended Service Agreement provides that the duration of the original Service Agreement shall be extended until 12:01 a.m. on October 1, 2020.  Amended Service Agreement Application at 2.  By Secretarial Letter dated September 2, 2020, the consideration period for the Amended Service Agreement Application was extended beyond the thirty-day period to provide the Commission adequate time to review the filing until further order of the Commission. 

On September 4, 2020, I&E and Aqua each filed a Brief supporting the Emergency Order and the OCA and Twin Lakes each filed a Brief in opposition (I&E Brief, Aqua Brief, OCA Brief and Twin Lakes Brief, respectively).

By Order entered September 17, 2020 (September 17, 2020 Order), the Commission answered the material question in the I&E Petition and granted Twin Lakes’ Section 529 Petition, finding that sufficient cause exists to institute a Section 529 Proceeding.

On September 21, 2020, Aqua filed a Petition to Intervene pursuant to Sections 5.71 of the Commission Regulations, 52 Pa. Code § 5.71, and in accordance with the Notice of Section 529 Acquisition Investigation issued by the Commission on September 1, 2020 and having participated in the review and consideration of the Office of Consumer Advocate’s Petition For The Issuance Of An Interim Emergency Order On An Expedited Basis (“Emergency Petition”).  Furthermore, Aqua was served with the Commission’s September 1, 2020 Notice of Section 529 Acquisition Investigation in which the Commission identified Aqua as a proximate public utility to Twin Lakes and advised that Aqua may be joined as a party to the proceeding at Docket No. P‑2020‑3020914. 

By Opinion and Order entered on September 22, 2020 (September 22, 2020 Order), the Commission affirmed the denial of the OCA’s August 18, 2020 petition for issuance of an emergency order and prohibited Twin Lakes from terminating water utility service pursuant to its Commission approved certificate of public convenience until otherwise directed by the Commission.  

Of note, the September 22, 2020 Order also directed that Aqua conduct its due diligence and a reasonable investigation within 90 days as to whether it will voluntarily act as a receiver of the Twin Lakes water system and inform the Commission as to whether it will voluntarily act as a receiver of the Twin Lakes system.

A further prehearing conference was held on October 2, 2020.  The parties discussed petitions to intervene, consolidation of necessary dockets, discovery modifications, further litigation of this matter in light of the Commission’s Orders entered on September 17, 2020 and September 22, 2020 and the passage of the deadline for petitions to intervene of October 1, 2020.

On December 16, 2020, and as discussed further below, Aqua submitted a letter pursuant to the September 22, 2020 Order indicating that it will voluntarily act as receiver of Twin Lakes effective January 4, 2021.  Aqua requested a Commission order appointing Aqua as receiver and specifying Aqua’s duties and responsibilities as receiver.  In response to the letter, an off-the-record conference call was held with the presiding officer and the parties to discuss the method and timing of obtaining an appropriate Commission order that would appoint Aqua as receiver of Twin Lakes, as Aqua requested.  

On December 22, 2020, Aqua submitted a second letter wherein Aqua indicated that it would begin acting as receiver on January 15, 2021, instead of January 4, 2021, in order to allow the Commission to act on this request at its January 14, 2021 Public Meeting.  Aqua also attached to its letter a proposed Order Appointing Receiver which is a proposed form of order that appoints Aqua receiver as of January 15, 2021 and specifies Aqua’s duties and responsibilities as receiver.  Aqua noted that neither I&E, the OCA nor Twin Lakes object to the proposed Order Appointing Receiver.

Subsequently, the ALJ submitted the certified material question that is now before the Commission pursuant to 52 Pa. Code § 5.305. 

II.	Background

Twin Lakes maintains a principal place of business at 485C Route 1 South, Suite 400, Iselin, New Jersey 08830 and serves approximately 115 customers in the Sagamore Estates community in Shohola Township, Pike County, Pennsylvania.  Twin Lakes is a wholly-owned subsidiary of Middlesex, which also has a principal place of business at 485C Route 1 South, Suite 400, Iselin, New Jersey 08830.  According to the Company, Middlesex is Twin Lakes’ only source of financial and operational support.  Section 529 Petition at 2.

Middlesex has extended financial credit to Twin Lakes through three promissory notes which provided Middlesex the right to demand payment from Twin Lakes for the total amount due plus interest.  Twin Lakes Exh. 1, Appendices D and G.  Middlesex provides operational support to Twin Lakes through a Service Agreement between Middlesex and Twin Lakes dated December 1, 2009.  Twin Lakes Exh. 1, Appendix E.  The Company’s system is comprised of Well #2, its only working well, and Well #1, which is inoperable and at risk of collapse due to over-pumping of Well #2.  OCA Exhs. 6 and 7.  Twin Lakes also suffers from significant unaccounted for water (UFW) levels rising as high as 86% in recent years.  Pa. PUC v. Twin Lakes Utilities, Inc., Docket No. R-2019-3010958 (Order entered March 26, 2020) (2020 Rate Case Order) at 65; OCA Exhs. 6 and 7.  

Since 2011, Twin Lakes has requested and received rate increases three times and in the 2011 and 2015 cases the rate increases were tied to specific improvements to its facilities.  On June 10, 2011, Twin Lakes filed a request to increase revenues by $124,420, or 368%.  The Commission approved a settlement which provided for increased revenues of $42,060, or 124%, starting with an increase of $21,060, followed by two additional increases phased in over the next two years.  In exchange, Twin Lakes was required to reduce UFW from 55% to 49.5% within 18 months; conduct an annual pressure survey as required by Commission Regulation, and provide an annual bill insert to describe how it would notify its customers about boil water advisories or other emergency situations.  Pa. PUC v. Twin Lakes Utilities, Inc., Docket No. R‑2011‑2246415 (Recommended Decision issued January 26, 2012; Final Order entered March 1, 2012) (2012 Rate Case Order) at 18-23. 

On November 16, 2015, Twin Lakes filed a rate increase request asking for additional revenues of $195,287, or 257%.  Thereafter, the Commission approved a settlement for an increase in revenues of $125,000, or a 164.54% increase over three years, including an immediate 82% increase ($62,500) along with two subsequent increases based on specific improvements being made to trigger phases 2 and 3.  Pursuant to the Settlement, Twin Lakes was required, inter alia, to replace Well #1 to trigger the second phase of the rate increase (additional 25%); install and/or replace various mains in the distribution system to trigger the third phase of the rate increase (additional 25%), and send outage alert billing inserts two times per year, and pressure readings protocol for customers complaining about low pressure, as well as a commitment to increase pressure by a certain amount when it replaced Well #1.  Pa. PUC v. Twin Lakes Utilities, Inc., Docket No. R-2015-2506337 (Recommended Decision issued May 5, 2016; Final Order entered June 9, 2016) (2016 Rate Case Order) at 17-22.

On July 23, 2019, Twin Lakes filed its most recent rate increase request with the Commission.  In the 2020 Rate Case Order, the Commission approved an annual increase of $117,374 (88%) as opposed to the initially requested amount of $211,793 (158.63%).  However, we noted our serious concern regarding the evidence of record revealing the poor and worsening condition of the system operated by Twin Lakes citing the undisputed record that the system’s Well No. 1 is collapsed and non-usable and Well No. 2’s operational viability is at risk due to the stress on it caused by over-pumping.  We also acknowledged the UFW levels ranging from 78.7%-82.9% in 2015-2018.  Thus, we cautioned that we fully expect the Company to meet its future service obligations under Section 1501 of the Code.  2020 Rate Case Order at 4, 65.  

At the time, however, we acknowledged that Twin Lakes has taken affirmative steps toward the necessary repairs and improvements to its system.  Therein, we cited to the Company’s application for a Pennsylvania Infrastructure Investment Authority (PENNVEST) loan to help fund system improvements and the development of a $4.8 million, five-year capital improvement plan comprised of projects that Twin Lakes deemed necessary to provide safe, adequate and proper service.  Id. at 65.  

Twin Lakes recently applied for PENNVEST funding and was notified that it was eligible to receive a grant of $4.66 million and a loan amount of $304,573.  According to Twin Lakes, however, an award of a PENNVEST grant could be considered a Contribution in Aid of Construction (CIAC) that is subject to income tax under the Tax Cuts and Jobs Act of 2017.  Thus, a PENNVEST grant of $4.66 million would result in an income tax liability of $1.358 million and would be recoverable from the Company’s customers if Twin Lakes were to accept the funds.  Section 529 Petition at 7-8; Twin Lakes Exh. 1, Appendix F.
  
On May 28, 2020, Middlesex demanded payment on the three outstanding promissory notes it holds with Twin Lakes and on May 29, 2020, the Company replied that it was unable to meet Middlesex’s demand.  On June 1, 2020, Middlesex notified Twin Lakes of its intention to terminate the Service Agreement it has with the Company.  Section 529 Petition at 8; Twin Lakes Exh. 1, Appendices G, H and I.  Thereafter, Twin Lakes provided notice to its customers that Middlesex would no longer provide operational and financial support to the Company, that water service would cease at 12:01 a.m. on September 1, 2020, and that the Company has filed its Section 529 Petition with the Commission.  OCA Exh. 1.

On July 14, 2020, Twin Lakes issued its RFP seeking third parties to operate its system beginning on September 1, 2020.  However, the Company did not receive a viable offer by the response due date of August 14, 2020.  Twin Lakes Exh. 1, Appendix J; Tr. at 95-96; 99-100.  During the Emergency Petition hearing, Twin Lakes stated that it will cease providing water service as of 12:01 a.m. on September 1, 2020.  Tr. at 102.

As noted above, however, on September 1, 2020, Twin Lakes filed an Amended Service Agreement which extends the duration of the original Service Agreement until 12:01 a.m. on October 1, 2020.  Amended Service Agreement Application at 2.

Also as noted above the September 22, 2020 Order directed that Aqua conduct its due diligence and a reasonable investigation within 90 days as to whether it will voluntarily act as a receiver of the Twin Lakes water system and inform the Commission as to whether it will voluntarily act as a receiver of the Twin Lakes system.

On December 16, 2020, Aqua submitted a letter pursuant to the September 22, 2020 Order indicating that it will voluntarily act as receiver of Twin Lakes effective January 4, 2021.  Aqua requested a Commission order appointing Aqua as receiver and specifying Aqua’s duties and responsibilities as receiver.  In response to the letter, an off-the-record conference call was held with the presiding officer and the parties to discuss the method and timing of obtaining an appropriate Commission order that would appoint Aqua as receiver of Twin Lakes, as Aqua requested.  

On December 22, 2020, Aqua submitted a second letter wherein Aqua indicated that it would begin acting as receiver on January 15, 2021, instead of January 4, 2021, in order to allow the Commission to act on this request at its January 14, 2021 Public Meeting.  Aqua also attached to its letter a proposed Order Appointing Receiver which is a proposed form of order that appoints Aqua receiver as of January 15, 2021 and specifies Aqua’s duties and responsibilities as receiver.  Aqua noted that neither I&E, the OCA nor Twin Lakes object to the proposed Order Appointing Receiver.

The ALJ determined that approval of Aqua’s request and the issuance of a Commission order addressing the matter was in the public interest and certified his recommendation as a Material Question.  The ALJ did not stay the proceedings pending the Commission’s review.  

III.	Discussion

We note that any issue we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the Parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

A.	Legal Standards for Interlocutory Review of a Material Question submitted by a Presiding Officer

		Interlocutory review is occasioned by the need to prevent substantial prejudice to any party or to expedite the conduct of the proceedings. 66 Pa. C.S. § 331(e).  Our procedures for interlocutory review of material questions provide that we have thirty days to: (1) continue, revoke, or grant a stay of proceedings; (2) determine that the certification was improper and return the matter to the ALJ; or (3) answer the question.  52 Pa. Code § 5.305(e).  Unless we act to enlarge the time, the ALJ’s decision is deemed affirmed if we do not act within thirty days.  52 Pa. Code § 5.305.  Also, oral argument is not permitted.  52 Pa. Code § 5.305(e).

	Section 5.305 states the following: 

(a) During the course of a proceeding, a presiding officer may certify to the Commission for review and answer a material question which has arisen or is likely to arise.  The question will be accompanied by the following: 

(1) An explanation of the compelling reasons why interlocutory review will prevent prejudice or expedite the conduct of the proceeding. 
(2) A statement as to whether a stay of the proceedings has been placed in effect.
(3) An extract from the record that will assist the Commission. 

(e) 	Within 30 days of receipt of the certified question, the Commission will without permitting oral argument, do one of the following:

(1) 	Continue, revoke or grant a stay of proceedings.

(2) 	Determine that the certification was improper and return the matter to the presiding officer for resolution.

(3) 	Answer the certified question.

52 Pa. Code § 5.305(a) and (e).

Regarding the appointment of a receiver, Section 529(g), 66 Pa. C.S. § 529(g), provides that the Commission may take action to ensure that customers of a small wastewater utility and the affected public will receive safe and adequate service during the pendency of a Section 529 proceeding.  Section 529 provides as follows:

(g)	Appointment of receiver.—The commission may, in its discretion, appoint a receiver to protect the interests of the customers of the small water or sewer utility. Any such appointment shall be by order of the commission, which order shall specify the duties and responsibilities of the receiver.

66 Pa. C.S. § 529(g).  

B. 	Appointment of Receiver 	

1.	ALJ’s Recommendation

[bookmark: _Hlk60986905]The ALJ stated that his order certifying the material question will prevent prejudice or expedite the conduct of the proceeding because answering the material question will effectuate Aqua’s acting as a receiver of the Twin Lakes water system on a voluntary basis while the underlying Section 529 proceeding is underway.  Specifically, the ALJ noted that Twin Lakes is a troubled water system and as the Commission noted in the September 22, 2020 Order, Twin Lakes has only one operable well and suffers from significant unaccounted for water levels rising as high as 86% in recent years despite the fact that Twin Lakes has requested and received three rate increases since 2011, two of which more than doubled customer rates with the other nearly doubling customer rates.  December 2020 Order at 7.

Furthermore, the ALJ stated that during the hearing regarding the OCA’s emergency petition for relief on August 21, 2020, substantial evidence was provided demonstrating and confirming that the water system is troubled.  For example, OCA witness Kemether, the Chairman of the Sagamore Estates Property Owners Association, testified that the system is 60-70 years old and there are frequent outages.  Tr. 49.  Mr. Kemether also testified that there is a distinct possibility that the lone working well pump could fail thereby leaving the customer base with no water and suffering immense hardship.  Tr. 50.  Additional testimony was provided regarding the troubled nature of the system from a representative of the Department of Environmental Protection as well as from Twin Lakes itself.  See, e.g., Tr. 60-64.  December 2020 Order at 7.

	The ALJ continued that the record from that hearing also details multiple efforts to end Twin Lakes being a troubled water system, such as the multiple rate increases noted above.  However, despite those efforts, the Commission, in its September 17, 2020 Order regarding the petition for interlocutory review filed by I&E, decided to institute an investigation of the Twin Lakes system pursuant to Section 529 of the Code.  Pursuant to Section 529, the Commission may order a capable public utility to acquire a small water or wastewater utility, if the Commission, after notice and an opportunity to be heard, determines six factors have been met, including, inter alia, that:  the small water or sewer utility is in violation of statutory or regulatory standards; the small water or sewer utility cannot reasonably be expected to furnish and maintain adequate, efficient, safe and reasonable service and facilities in the future; and, the rates charged by the acquiring capable utility to its preacquisition customers will not increase unreasonably because of the acquisition.  December 2020 Order at 7-8 (citing 66 Pa. C.S. § 529(a)).
	The ALJ further stated that the proposed Order Appointing Receiver that was attached to Aqua’s December 22, 2020 letter, and which is not opposed by any party, provides extensive duties and responsibilities for Aqua in its role as receiver.  Specifically, the proposed Order Appointing Receiver articulates 24 duties and responsibilities for Aqua in its capacity as receiver including, inter alia, that Aqua: 

· operates the system in compliance with all state, federal and local laws and regulations;

· maintains existing or necessary permits, licenses, approvals, authorizations, orders, consents, registrations or filings;

· provides a list of recommended capital improvements; provides all supervision and personnel necessary; and 

· responds to system emergencies by taking necessary action to ensure the continued provision of adequate, efficient, safe and reasonable service.  

In addition, there are three duties and responsibilities for Aqua in its own capacity:  (1) providing its own financing if necessary; (2) establishing a deferred expense account through the establishment of a regulatory asset for expenses incurred resulting from the order; and (3) providing tentative schedules, updates and recommendations in status reports to the Commission for bringing Twin Lakes into compliance with conditions of Twin Lakes’ certificate of public convenience.  The ALJ noted that all of these duties and responsibilities are critical to the provision of safe and adequate utility service at just and reasonable rates.  December 2020 Order at 8. 

	Consequently, the order certifying the material question will prevent prejudice or expedite the conduct of the proceeding because Aqua is acting in response to the Commission’s September 17, 2020 and September 22, 2020 Orders.  The ALJ stated that through those Orders, the Commission recognized that the Twin Lakes water system is troubled and requires immediate attention.  The ALJ also noted that instead of directing that Aqua takeover as receiver immediately, the Commission gave Aqua 90 days to conduct its due diligence and investigation and indicate to the Commission whether it will voluntarily act as receiver while the underlying Section 529 proceeding continued.  This provided the necessary notice and opportunity to be heard in the Section 529 proceeding while still ensuring that the Twin Lakes water system is being operated in a safe, adequate and efficient manner.  The ALJ stated that since the underlying Section 529 proceeding could be ongoing for several more months, the Commission’s answer to the material question will expedite the relief needed to the customers of Twin Lakes and increase the chances that their water service will continue in a safe, adequate and efficient manner.  The ALJ reiterated that during the hearing on the OCA’s petition for an emergency order, substantial evidence was provided regarding the poor condition of the water system.  Therefore, expedited conduct is required necessitating the material question.  December 2020 Order at 8-9.

	In his Order certifying the question the ALJ further noted that no stay of the proceedings had been placed in effect.  December 2020 Order at 9.

	Finally, the ALJ stated that no record has yet been made regarding the proceeding instituted by the Commission under Section 529 in its September 22, 2020 Order because the hearing will not be held until January 5, 2021.  The ALJ’s order includes attachments of Aqua’s December 16, 2020 and December 22, 2020 letters.  The December 22, 2020 letter includes the unopposed proposed Order Appointing Receiver document.  December 2020 Order at 9.

	The ALJ concluded that for all of the aforementioned reasons:  (1) the above referenced material question should be answered in the affirmative; and (2) the Commission should adopt Aqua’s offer to voluntarily act as a receiver of Twin Lakes water system effective January 15, 2021 with the duties and responsibilities as set forth in the unopposed proposed Order Appointing Receiver attached to Aqua’s December 22, 2020 letter.  December 2020 Order at 9-10.

2.	Positions of the Parties

As noted, no Party to this proceeding opposed the proposal of Aqua being appointed a receiver nor did they oppose an aspect of Aqua’s proposed Order Appointing Receiver.  

3.	Disposition

		Upon review, we conclude that certification was proper and that interlocutory review of the Material Question will expedite the 529 proceeding in this case.  Accordingly, we shall address the merits of the Material Question.  As noted, the ALJ recommended that we answer the question in the affirmative and we concur with the ALJ.  As more fully set forth above, the ALJ described why the addressing Aqua’s request to be appointed receiver of the Twin Lakes’ system will not only expedite the 529 proceeding but more importantly will provide Twin Lakes and its customers with operational stability to ensure continued operations and service to its customers.  Twin Lakes has been a troubled system and has to date been unable to successfully address and correct its troubles.  As a result, the system and its customers’ services have been, and are, impacted.  

This Order will appoint Aqua as the Receiver to manage and operate Twin Lakes during the pendency of the current Section 529 proceeding.  The Commission appoints Aqua as the Receiver because of its expertise and experience in operating water utilities subject to regulation under the Code, and because of its familiarity and understanding of the circumstances will work to ensure safe, adequate, and reasonably continuous service to the public.  Accordingly, the Commission has specified the duties and responsibilities of the Receiver in Appendix A.

Therefore, we shall direct that Aqua be designated as Receiver of the Twin Lakes system and adopt the duties and responsibilities of the Receiver as set forth in this Order and Appendix A, without modification.  We shall further direct Aqua to assume receivership and the duties and responsibilities effective January 15, 2021.

IV.	Conclusion

Upon review of the record, and the proposed Order Appointing Receiver and its Attachment A, which is unopposed by all of the Parties, we agree with the ALJ and will answer the material question in the affirmative and shall grant Aqua’s request to be appointed receiver of the Twin Lakes system and approve the proposed duties and responsibilities set forth in Appendix A, without modification, to be effective January 15, 2021, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1.	That the Material Question certified to the Commission on December 31, 2020, by Deputy Chief Administrative Law Judge Joel H. Cheskis, is answered in the affirmative.

[bookmark: _Hlk505584374]2. 	That pursuant to 66 Pa. C.S. § 529(g), the Commission directs Aqua Pennsylvania, Inc. to act as the Receiver for the Twin Lakes Utilities, Inc. beginning January 15, 2021 and to continue during the pendency of the current Section 529 proceeding and in accordance with Appendix A to this Order. 

3.	That Aqua Pennsylvania, Inc. shall provide notice to its customers of the imposition of the receivership and the Section 529 proceeding in the same manner as a general rate increase and shall inform its customers to direct future payments for water service to the Receiver as appointed by the Commission.

4.	That Aqua Pennsylvania, Inc., as Receiver shall not assume any debt incurred by Twin Lakes Utilities, Inc. unless such assumption is approved through an Order of this Commission.

5.	That Aqua Pennsylvania, Inc., as Receiver shall not be liable for preexisting conditions, defects, or regulatory or statutory violations occasioned by Twin Lakes Utilities, Inc.

6. 	That Twin Lakes Utilities, Inc. shall preserve all hard copy or electronic records, files, bank statements, documents, papers, or any other materials related to its offering of utility water service, including records of all contracts loans, payments, and other arrangements with affiliated companies or be subject to criminal and/or civil prosecution under Chapter 33 of the Public Utility Code and any other applicable state or federal law.

[bookmark: _Hlk505332776]7.	That Twin Lakes Utilities, Inc. shall, no later than January 15, 2021, turn over copies or originals of all books, records, accounts, and any other information used and useful in the provision of utility water service to customers served by Twin Lakes Utilities, Inc. to the Receiver as appointed by the Commission or be subject to criminal and/or civil prosecution under Chapter 33 of the Public Utility Code and any other applicable state or federal law.

8.	That Twin Lakes Utilities, Inc. shall, no later than January 15, 2021, turn over all operations, assets, and any other property whether personal or real property, used and useful in the provision of utility water service to customers served by Twin Lakes Utilities, Inc. to Aqua Pennsylvania, Inc., the Receiver, as appointed by the Commission or be subject to criminal and/or civil prosecution under Chapter 33 of the Public Utility Code and any other applicable state or federal law.

[bookmark: _Hlk504395471]9.	That Twin Lakes Utilities, Inc., including its owners and employees, are directed to provide full and unconditional cooperation with the orderly transition of operations, management, and oversight to the Receiver as appointed by the Commission or be subject to criminal and/or civil prosecution under Chapter 33 of the Public Utility Code and any other applicable state or federal law.

10.	That Twin Lakes Utilities, Inc. shall cease all billing and collections activity to its former customers as of January 15, 2021.

[bookmark: _Hlk504395632]11.	That Twin Lakes Utilities, Inc. shall not engage in any purchase, sale, payment, lease, loan, or exchange of any service, property, money, security, right, or thing under contract, whether oral or written, or under any arrangement with an affiliated interest, the terms of which have not been approved by the Commission, subject to criminal and/or civil prosecution under Chapters 19, 21, and 33 of the Public Utility Code and any other applicable state or federal law.

12.	That a copy of this Order be served on Twin Lakes Utilities, Inc., Aqua Pennsylvania Inc., Pennsylvania American Water Company, the National Association of Water Companies – Pennsylvania Chapter, the Commission’s Bureau of Investigation and Enforcement, the Office of Consumer Advocate, the Office of Small Business Advocate, and the Pennsylvania Department of Environmental Protection – Northeast Regional Office, and all proximate municipalities and authorities providing water service around Shohola Township, Pike County, Pennsylvania. 

13.	That utilities serving Twin Lakes Utilities, Inc. are permitted and directed to initiate service to the facilities used to serve Twin Lakes Utilities, Inc. customers in the name of Aqua Pennsylvania, Inc., the Receiver, as appointed by the Commission and consistent with this Order.  

		14.	That Aqua Pennsylvania, Inc. submit an initial status report to the Commission within 60 days of assuming operations and then quarterly thereafter to detail any relevant updates pursuant to duties and responsibilities assigned through receivership and that copies of the status report and quarterly updates shall be served upon the Water and Wastewater Section of the Commission’s Bureau of Technical Utility Services.

15.	That this matter is returned to the Office of Administrative Law Judge for such proceedings consistent with this Opinion and Order.

16.	That a copy of this Opinion and Order shall be provided to the Bureau of Technical Utility Services. 

17.	That a copy of this Order shall be posted on the Commission’s website at www.puc.pa.gov. 

[image: ]BY THE COMMISSION,




Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  January 14, 2021

ORDER ENTERED:  January 14, 2021
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APPENDIX A
Docket No. P-2020-3020914
1. That Aqua, in its capacity as Receiver of Twin Lakes, shall have the following duties and responsibilities:
a. Operate the system in compliance with all State, Federal, and local laws and regulations, including such repairs as may be necessary for safe and adequate service.
b. Maintain any existing or necessary permits, licenses, approvals, authorizations, orders, consents, registrations, or filings.
c. Provide a listing of recommended capital improvements, identifying the capital improvements necessary to improve the performance of the system, to address or anticipate the obsolescence of portions of the system, to reduce the cost of operating the system, to provide cost savings or efficiency innovations to the system, or to comply with existing or anticipated changes to applicable laws and regulations.
d. Provide all supervision and personnel necessary to operate the system in a professional, efficient and economic manner, and in accordance with sound operating practices and prudent industry and utility standards.
e. Respond to system emergencies by taking necessary action to ensure the continued provision of adequate, efficient, safe and reasonable service.
f. Notify appropriate regulatory or governmental agencies regarding any emergency which, in the reasonable judgement of the Receiver, is likely to
2
result in material loss or damage to the system or constitute a material threat to human health or safety.
g. Provide for normal routine maintenance, repairs, and the provision of supplies for the system.
h. Keep financial and accounting records and all pertinent operating data and information relating to the system as prudent industry and utility practices would require.
i. Assume Twin Lakes’ billing and collection functions.
j. Provide Twin Lakes’ customer service.
k. Have the authority to borrow money in the name of Twin Lakes necessary for the continued provision of adequate, efficient, safe and reasonable service to the customers of Twin Lakes.
l. Have the authority to file a petition for bankruptcy and participate in such proceedings on behalf of Twin Lakes.
m. Comply with Twin Lakes’ effective tariff for Twin Lakes’ customers.
n. Submit all necessary paperwork to regulatory agencies of the system on behalf of Twin Lakes.
o. Submit an initial status report to the Commission within 60 days of assuming operations and then quarterly thereafter to detail any relevant updates pursuant to duties and responsibilities assigned through receivership.
p. Participate in discussions with the Commission regarding alternatives to the acquisition of Twin Lakes, pursuant to 66 Pa. C.S. § 529(b).
q. Make reasonable efforts to establish the financial position of Twin Lakes at the time the Receiver assumed receivership.
r. Establish deferred accounting treatment through establishment of a regulatory asset for expenses incurred by Twin Lakes that are payable to the Receiver and to present those expenses for recovery as a part of a subsequent base rate proceeding if not recoverable from Twin Lakes.
s. Establish deferred accounting treatment through establishment of a regulatory asset for reasonable capital costs incurred by the Receiver to restore safe, adequate, and reasonably continuous service to Twin Lakes’ customers and to present those costs for recovery as a part of a subsequent base rate proceeding if not recoverable from Twin Lakes.

t. Petition the Commission to add or remove any duties or responsibilities; however, the Receiver must continue to fulfill all duties and responsibilities until such duties or responsibilities are removed by Commission Order or by a court with competent jurisdiction.
u. Be permitted to use existing Commission-approved affiliated entities to provide services to Twin Lakes, provided that the Receiver provides the Commission written notice identifying which affiliates are providing services for which approval under 66 Pa. C.S. § 2102 would typically be required.
v. Satisfy the aforementioned duties and responsibilities either directly, through Commission-approved affiliates, or through competitive operation and maintenance agreements or any combination thereof.
w. Charge Twin Lakes reasonable rates for all services rendered to or for Twin Lakes on behalf of the receivership and to present those charges for recovery as a part of a subsequent base rate proceeding if not recoverable from Twin Lakes.
x. Aqua shall provide individual notice to Twin Lakes’ customers of the imposition of the receivership through a welcome letter and shall inform Twin Lakes’ customers to direct future payments for water service to the Receiver as appointed by the Commission.
3.	That the Receiver, in its own capacity, shall have the following duties and
responsibilities:
a. Should Twin Lakes be unable to obtain necessary financing for ensuring the continued provision of adequate, efficient, safe and reasonable service to the customers of Twin Lakes, the Receiver, at its option, may either directly provide financing for Twin Lakes or file a petition for bankruptcy.
b. Establish a deferred expense account through establishment of a regulatory asset for expenses incurred by the Receiver resulting from this order, including prudent and reasonable legal expenses for presentation in a subsequent rate proceeding and to present those expenses for recovery as a part of a subsequent base rate proceeding if not recoverable from Twin Lakes.
c. Provide tentative schedules, updates, and recommendations in status reports to the Commission for bringing Twin Lakes into compliance with conditions of Twin Lakes’ certificate of public convenience as appropriate.
	4.	The Receiver may petition the Commission for modification or termination
of this receivership, or to appoint another, or an additional, entity as a receiver of Twin Lakes.
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