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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is a proposed Settlement Agreement (Settlement Agreement or Settlement) filed on August 26, 2020, by the Commission’s Bureau of Investigation and Enforcement (I&E) and Philadelphia Gas Works (PGW or Company) (collectively, the Parties), with respect to an informal investigation conducted by I&E.  Both Parties submitted Statements in Support of the Settlement.  The Parties submit that the proposed Settlement is in the public interest and is consistent with the Commission’s Policy Statement at 52 Pa. Code § 69.1201, Factors and standards for evaluating litigated and settled proceedings involving violations of the Public Utility Code and Commission regulations—statement of policy.  Settlement at 3.  For the reasons set forth herein, we shall approve the proposed Settlement, consistent with this Opinion and Order.

History of the Proceeding

		This matter concerns an alleged failure of PGW to restore service to a customer within 24 hours upon receipt of a valid medical certificate.  On August 23, 2017, PGW terminated the customer’s residential gas service at the service address.  On August 30, 2017, the customer provided a valid medical certificate to PGW.  On the same day, PGW sent a technician to the service address to restore service.  The technician refused to enter the basement due to a roach infestation.  Also, on that day, the customer filed an informal complaint against PGW with the Commission’s Bureau of Consumer Services (BCS) alleging that PGW failed to promptly restore service after being provided with a valid medical certificate.  PGW did not restore service until September 1, 2017.  Settlement at 4. 

		BCS notified I&E that PGW may have violated 52 Pa. Code § 56.191(b) regarding its refusal to restore service to a customer upon receipt of a valid medical certificate.  I&E determined that these allegations warranted a further investigation to examine whether the actions of PGW violated Commission Regulations.  Settlement at 3.

		I&E instituted an informal investigation of PGW based on the information referred to I&E by BCS.  Thereafter, the Parties entered into negotiations and agreed to resolve the matter in accordance with the Commission’s policy to promote settlements at 52 Pa. Code § 5.231.  Settlement at 3.  The Parties filed the instant Settlement on August 26, 2020.  

Background

		The failure to restore service allegation stems from an informal complaint filed by a residential customer of PGW on August 30, 2017.  In the informal complaint, the customer alleged that PGW refused to restore service after the receipt by PGW of a valid medical certificate.  Settlement at 4.

		On August 30, 2017, PGW sent a technician to the service address to restore service.  Upon arriving at the residence, the technician refused to enter the customer’s basement to relight the pilot due to what the PGW technician observed to be a very bad roach infestation.  Id.  

		On August 31, 2017, BCS directed PGW to restore service to this customer.  On September 1, 2017, PGW restored service to this customer at approximately 4:30 p.m.  On September 5, 2017, an Informal Complaint Decision was issued by BCS whereby PGW was ordered to immediately restore service and perform all tasks connected to this restoration.  In the Informal Complaint Decision, it was determined that, “[t]he presence of roaches does not constitute an imminent threat to the life and safety of company employees.”  The finding of an “imminent threat” would have justified PGW’s refusal to immediately restore the customer’s gas service.  Settlement at 4-5.  

		After receiving the referral from BCS, I&E initiated the informal investigation to determine whether PGW failed to restore service within 24 hours of receiving a valid medical certificate from the customer.  As a result of its informal investigation, I&E concluded that there was sufficient data to substantiate allegations of violations of our Regulations.  Specifically, I&E was prepared to allege in a formal complaint that PGW violated certain provisions of Title 52 of the Pennsylvania Code in that PGW failed to promptly restore service upon receipt of a valid medical certificate from the customer.  If proven, this would be a violation of 52 Pa. Code § 56.191(b).  
		Pursuant to 52 Pa. Code § 56.191(b), when service to a dwelling has been terminated, the public utility shall reconnect service within 24 hours upon receipt by the public utility of a valid medical certification (emphasis added).  Settlement at 5.

		The proposed Settlement has been filed by the Parties in order to resolve allegations that PGW failed to reconnect service within 24 hours of the receipt of valid medical certificate.  The Parties urge the Commission to approve the Settlement as being in the public interest.  Settlement at 14.

		By Order entered November 19, 2020 (November 2020 Order), the Commission provided interested parties with the opportunity to file comments.  In order to be considered timely, comments were due within twenty days of the date of entry of the November 2020 Order.  No comments were filed.  

Terms of the Settlement

		Pursuant to the proposed Settlement, PGW will pay a civil penalty of $750.00.  PGW will also make a contribution of $750.00 to the Customer Assistance Referral and Evaluation Programs (CARES).  PGW has taken corrective action and implemented revisions to its operating procedures which will act as safeguards against future issues involving medical certificates.  Specifically, PGW has implemented a new Medical Certification Gas Restoration Policy regarding how to properly handle these situations involving customers with medical certificates when potentially hazardous conditions exist at the customer’s premises, including infestations.  Additionally, PGW states that it has trained all of its field technicians and supervisors on this new policy at a cost of approximately $7,500.  The Settlement acknowledges that PGW fully cooperated with I&E’s investigation.  PGW complied with I&E’s requests for information and documentation and provided I&E with records, correspondences, and other documents as requested by I&E.  Settlement at 6-7.  
		In response, I&E agrees to forbear from initiating a formal complaint relative to the allegations that are the subject of the proposed Settlement.  The Settlement will not, however, affect the Commission’s authority to receive and resolve any formal or informal complaints filed by any affected party regarding the subject of the allegations of I&E’s informal investigation.  Settlement at 8.  

		The proposed Settlement is conditioned on the Commission’s approval without modification of any of its terms or conditions.  If the Commission does not approve the proposed Settlement or makes any change or modification to the proposed Settlement, either Party may elect to withdraw from the Settlement.  Settlement at 9.

Discussion

Initially, we note that any issue or argument that we do not specifically address shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the Parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

Pursuant to our Regulations at 52 Pa. Code § 5.231, it is the Commission’s policy to promote settlements.  The Commission must review proposed settlements to determine whether the terms are in the public interest.  Pa. PUC v. Philadelphia Gas Works, Docket No. M-00031768 (Order entered January 7, 2004).  After a review of the terms of the Settlement, we find that it is in the public interest.

The Commission has promulgated a Policy Statement at 52 Pa. Code § 69.1201 that sets forth ten factors that we may consider in evaluating whether a civil penalty for violating a Commission order, regulation or statute is appropriate, as well as if a proposed settlement for a violation is reasonable and approval of the settlement agreement is in the public interest.  The Policy Statement sets forth the guidelines we use when determining whether, and to what extent, a civil penalty is warranted.  The Commission will not apply the standards as strictly in settled cases as in litigated cases.  52 Pa. Code § 69.1201(b).  While many of the same factors may still be considered, in settled cases, the parties “will be afforded flexibility in reaching amicable resolutions to complaints and other matters so long as settlement is in the public interest.”  52 Pa. Code § 69.1201(b).  In this case, application of these guidelines supports approval of the Settlement.

The first factor we may consider is whether the conduct at issue is of a serious nature.  52 Pa. Code § 69.1201(c)(1).  “When conduct of a serious nature is involved, such as willful fraud or misrepresentation, the conduct may warrant a higher penalty.  When the conduct is less egregious, such as administrative filing or technical errors, it may warrant a lower penalty.”  Id.  The second factor is whether the resulting consequences of the conduct are of a serious nature.  52 Pa. Code § 69.1201(c)(2).  I&E provided that PGW’s actions and failure to immediately restore service upon receipt of a valid medical certificate constitutes conduct of a serious nature and the consequences of this conduct is of a fairly serious nature.  I&E also provided that there is no evidence or documentation indicating that this violation was intentional.  I&E Statement in Support at 3.  PGW stated that it takes its responsibilities to reestablish service when a customer has a medical certificate very seriously.  PGW noted that the conditions in the customer’s basement, which PGW alleged were unsafe, resulted in a delay of just one day in restoring service.  PGW Statement in Support at 3-4, 5.  We agree with I&E that PGW’s alleged conduct should be deemed serious, but we note that the delay was one day and there were extenuating circumstances present.  We find that the civil penalty is reasonable here.   

The third factor pertains to litigated cases only.  52 Pa. Code § 69.1201(c)(3).  Because this proceeding was settled, this factor is not applicable to this Settlement.

		The fourth factor is whether PGW made efforts to change its practices and procedures to prevent similar conduct in the future.  The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered.  52 Pa. Code § 69.1201(c)(4).  We note that PGW has implemented a new Medical Certification Gas Restoration Policy (Policy) regarding how to properly handle similar situations and has trained its field technicians and supervisors on the new policy at a cost of approximately $7,500. Settlement at 7, PGW Statement in Support at 6.  In consideration of PGW’s efforts to prevent future similar medical certificate restoration issues, we find that application of the fourth factor is supportive of a lower penalty.  

		The fifth factor is the number of customers affected and the duration of the violations.  52 Pa. Code § 69.1201(c)(5).  One customer was affected, and the delay lasted one day.  We find that the single customer impact and the limited duration of the violation merits a lower civil penalty.  

We may also consider the compliance history of the regulated entity.  52 Pa. Code § 69.1201(c)(6).  “An isolated incident from an otherwise compliant utility may result in a lower penalty, whereas frequent, recurrent violations by a utility may result in a higher penalty.”  Id.  This appears to be an uncommon incident not previously addressed by PGW’s restoration Policy, requiring the Policy to be updated.  We determine that the Company’s compliance history here poses no barrier to approval of the Settlement between the Parties.  

Another factor we may consider is whether the regulated entity cooperated with the Commission’s investigation.  52 Pa. Code § 69.1201(c)(7).  According to I&E, the Company fully cooperated with I&E’s investigation.  During the investigatory process, PGW complied with I&E’s requests for information and documentation and provided I&E with records, correspondences, and other documents as requested by I&E.  Settlement at 6.  

In addition, we may consider the amount of the civil penalty necessary to deter future violations as well as past Commission decisions in similar situations.  52 Pa. Code § 69.1201(c)(8) and (c)(9).  We find that the proposed civil penalty is appropriate and presents a fair and reasonable outcome of this proceeding.

The tenth factor to consider is other “relevant factors.”  52 Pa. Code § 69.1201(c)(10).  We believe that it is in the public interest to settle this matter so as to avoid the expense of litigation.

For the reasons set forth above, after reviewing the terms of the Settlement, we find that approval of the Settlement is in the public interest and is consistent with the terms of our Policy Statement and our past decisions.

Conclusion

It is the Commission’s policy to promote settlements.  52 Pa. Code § 5.231.  The Parties herein have provided the Commission with sufficient information upon which to thoroughly consider the terms of the proposed Settlement.  Based on our review of the record in this case, we find that the proposed Settlement between I&E and PGW is in the public interest and merits approval.  We will therefore approve the Settlement consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1.	 That the Settlement Agreement filed on August 26, 2020, between the Commission’s Bureau of Investigation and Enforcement and Philadelphia Gas Works (PGW), is approved in its entirety without modification.

2.	That, in accordance with Section 3301 of the Public Utility Code, 66 Pa. C.S. § 3301, within thirty (30) days of entry of this Opinion and Order, PGW shall pay seven hundred and fifty dollars ($750.00), which consists of the entirety of the civil penalty amount.  Said payment shall be made by certified check or money order payable to “Commonwealth of Pennsylvania” and shall be sent to:

Rosemary Chiavetta, Secretary
Pennsylvania Public Utility Commission
Commonwealth Keystone Building
400 North Street
Harrisburg, PA  17120

3.	Additionally, PGW will make a contribution of seven hundred and fifty dollars ($750.00) to the Customer Assistance Referral and Evaluation Programs (CARES).  PGW will provide I&E with proof of payment of this contribution to CARES within thirty (30) days of entry of this Opinion and Order.  

4.	That a copy of this Opinion and Order shall be served upon the Financial and Assessment Chief, Office of Administrative Services. 

5. 	Following compliance with the above Ordering Paragraphs 2 and 3, the Secretary’s Bureau shall mark this proceeding closed.

[image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary


(SEAL)

ORDER ADOPTED:  January 14, 2021

ORDER ENTERED:  January 14, 2021
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