BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Blackwood, Inc.					:
							:
	v.						:		C-20078010
							:		A-2008-2016324
Reading, Blue Mountain and Northern		:
Railroad Company					:



ORDER 
DIRECTING STATUS REPORT


On September 17, 2020, a Judge Change Notice/Further Prehearing Conference Notice was issued in the above referenced case setting a further prehearing conference for this matter for November 12, 2020 at 10:00 a.m. and assigning me as the presiding officer.  The further prehearing conference was held as scheduled.  Lawrence J. Moran, Jr., Esquire. appeared on behalf of Reading, Blue Mountain and Northern Railroad Company (Reading); Kayla Rost, Esquire appeared on behalf of the Commission’s Bureau of Investigation and Enforcement (I&E); Gina D’Alfonso, Esquire appeared on behalf of the Pennsylvania Department of Transportation (PennDOT); Benjamin C. Dunlap, Jr., Esquire on behalf of Reilly Township; and Glenn T. Roth, Esquire on behalf of Schuylkill County.

During the further prehearing conference, a discussion was held regarding the transfer of this case amongst prior Administrative Law Judges, as the ALJs have ceased working at the Commission, and the need to prevent cases from unnecessarily lingering on the Commission’s docket.  Although it is not uncommon for rail transportation proceedings to take significant time to complete at the Commission, this case has not had any action in several years.  At the prehearing conference, the discussion involved any efforts that could be made at this juncture to move this case forward.  In particular, it was unclear whether the complainant, Blackwood, Inc. (Blackwood), was still represented by counsel in this proceeding and the impact of civil litigation in Schuylkill County Court of Common Pleas on the proceeding before the Commission was noted, as well.  All parties present at the further prehearing conference were given an opportunity to discuss the current state of this proceeding as well as what steps could be taken to move this case forward.

As a result, counsel for Reading endeavored to determine if new counsel had entered an appearance on behalf of Blackwood and as to the status of the civil litigation in the court of common pleas.  Counsel further committed to file within 30 days either a motion to dismiss the complaint or a status report regarding his efforts to move this case forward.  To the extent that a motion to dismiss was filed, opposing parties would be given an opportunity to respond to respond to the motion.

On December 11, 2020, counsel for Reading submitted a status report indicating the various attempts made to reach counsel for Blackwood and requesting an additional two weeks to file a motion to dismiss the complaint.

On December 24, 2020, Martin J. Cerullo, Esquire entered his appearance on behalf of Blackwood.

On January 5, 2021, I inquired as to the status of any motion to dismiss or further status report.  In response, on January 15, 2021, counsel for Reading indicated that her investigation of the docket revealed that an order had been written on October 27, 2016 extending a stay of the proceeding originally entered on June 12, 2008 until 35 days after the Schuylkill County Court of Common Pleas issues a final order in the matter pending before it involving Reading and Reilly Township.  Counsel further indicated that she spoke with counsel for Blackwood about settling both the Schuylkill County proceeding and the complaint pending before the Commission.  Counsel requested additional time to explore a global resolution of these matters.  No party opposed the requested additional time.  The request for additional time was granted via email and the parties were directed to provide a status report within 90 days.  The purpose of this order is to formalize the directive to provide a status report within 90 days.


Section 5.483 of the Commission’s regulations provides presiding officers with the authority to regulate the course of proceedings.  52 Pa.Code § 5.483(a).  Presiding officers are required to conduct fair and impartial hearings and maintain order.  52 Pa.Code § 5.485(a).  Furthermore, the Commission’s regulations are to be liberally construed to secure the just, speedy and inexpensive determination of every action or proceeding and the presiding officer may, at any stage, disregard an error or defect of procedure which does not affect the substantive rights of parties.  52 Pa.Code § 1.2(a).  Except as otherwise provided by statute, requests for continuance of hearings or for extension of time in which to perform an act required or allowed to be done at or within a specified time by this title or by order of the Commission or presiding officer, shall be by motion in writing, timely filed with the Commission, stating the facts on which the application rests.  52 Pa.Code § 1.15(b).  Only for good cause shown will requests for continuance be considered.  Id.

In this case, the proceeding before the Commission has lingered for many years.  This appears to be due in part to a companion case lingering before the Schuylkill County Court of Common Pleas.  Nonetheless, cases should not linger on the Commission dockets.  At a minimum, efforts should be made to ensure that cases proceed in a timely fashion.  As a result, a further prehearing conference was held in this matter and efforts to move this case forward have been undertaken.  Such efforts include a possible global settlement.  The Commission strongly encourages settlement.  Therefore, the parties should be given time to have settlement discussions.  If a settlement cannot be reached, a litigation schedule may be established.

Good cause exists for an extension of time for a dispositive pleading to be filed or for any further action to be taken.  The parties are directed, however, to provide a status report within 90 days of the date of this order indicating whether a settlement has been reached or whether some such other action, including a establishing a litigation, should be taken.





ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the parties are directed to provide a status report within 90 days of the date of this order indicating whether a settlement of all disputed issues has been reached or whether some such other action, including the establishment of a litigation schedule, should be taken.

2. That the parties are encouraged to engage in settlement discussions to resolve all outstanding matters.


Date:	January 22, 2021	_____/s/_______________________
			Joel H. Cheskis
		Deputy Chief Administrative Law Judge
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