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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Stephen Morgan	:
	:			
	v.						:		C-2020-3021730
							:		
Columbia Gas of Pennsylvania, Inc.			:			



INTERIM ORDER
DENYING MOTION FOR JUDGEMENT ON THE PLEADINGS

Procedural History

On August 6, 2020, Stephen Morgan (Mr. Morgan) filed a Formal Complaint, using the Commission’s Formal Complaint form, against Columbia Gas of Pennsylvania, Inc. (Respondent or Columbia or Company), alleging, “a slide occurred after Columbia Gas installed a line, [and] Columbia Gas did not restore the property to the condition it was in prior to the installation work.”  The Complaint includes a section instructing, “If your complaint involves utility service provided to a different address or in a different name than your mailing address, please provide this information below.”  Under this section, Mr. Morgan wrote the name of “Dolfi and Morgan” and the addresses of “623 Hamilton Avenue and 745 Fellsburg Road, Belle Vernon, PA 15012.”  For relief, Mr. Morgan requested the Company “restor[e] the property to the prework condition [and] repair damage done by the slide.” 

		On September 22, 2020, Columbia filed an Answer and New Matter to the Formal Complaint, as well as two Preliminary Objections pursuant to 52 Pa.Code § 5.101.  In its Answer, the Company averred, inter alia, Columbia installed a main gas line in the public street in the vicinity of Scenery Drive, Belle Vernon, PA in 2011/2012 and that a land slide occurred thereafter in September 2018 in the vicinity of 1810 Scenery Drive, Belle Vernon, PA that damaged the main gas line in the public street.  Columbia averred that it made all appropriate repairs and that a new gas line was installed at another location in the public street.  Columbia denied knowledge of any damage to property located at 745 Fellsburg Road and denied the other material averments in the Complaint.

		In its New Matter and Preliminary Objections, Columbia argued the Complaint must be dismissed because: (1) the Commission lacks jurisdiction to order the requested relief, and (2) because Mr. Morgan lacks the capacity as an individual to pursue this Complaint.  

		Both the New Matter and the Preliminary Objections contained Notices to Plead.  Complainant did not submit any response to either the New Matter or the Preliminary Objections.

		This matter was assigned to the undersigned via a Motion Judge Assignment notice issued October 19, 2020. 

On October 26, 2020, an Interim Order was entered, granting in part and denying in part the Company’s Preliminary Objection regarding lack of jurisdiction.  It was granted in part such that the portion of the Complaint, if any, that requests monetary damages is dismissed.  It was denied in part such that, assuming Mr. Morgan had standing/capacity to sue, the Complaint could move forward on the issue of whether the Company violated Section 1501 or some other statute, rule, order, or tariff provision.  The Interim Order also held the Company’s Preliminary Objection regarding standing/capacity to sue in abeyance pending the Complainant’s filing of an amended complaint.  The Order directed Complainant to file and serve an amended complaint by November 4, 2020.   

On October 30, 2020, counsel for Mr. Morgan entered his appearance and contacted the undersigned’s legal assistant requesting an extension of the deadline by which Mr. Morgan was required to file an amended complaint.  Mr. Morgan’s counsel represented that the Company’s counsel had consented to a 20-day extension.  Mr. Morgan’s counsel requested that the deadline be extended to November 24, 2020, and this extension was granted by an Interim Order was issued on November 3, 2020. 

An Amended Complaint was filed on December 1, 2020.[footnoteRef:1]  The Amended Complaint identifies both Mr. Morgan and Brian Dolfi (“Mr. Dolfi”) (collectively, “Complainants”) as complainants.  It identifies Mr. Morgan as the owner of two properties serviced by the address of 745 Fellsburg Road, Belle Vernon, PA (“Morgan Properties”)[footnoteRef:2], and Mr. Dolfi as the owner of property located at 623 Hamilton Avenue, Belle Vernon, PA 15012 (“Dolfi Property)[footnoteRef:3].  Complainants aver that the Morgan Properties and the Dolfi Property (collectively, “subject properties”) are adjacent properties that border Scenery Drive, Belle Vernon, PA.[footnoteRef:4]   [1:  	Complainant attempted to file an amended complaint on November 2, 2020, but the filing was rejected by the Commission’s Secretary’s Bureau.  Complainant resubmitted the Amended Complaint and it was successfully filed on December 1, 2020.
]  [2:  	Amended Complaint, ¶ 5.
]  [3:  	Amended Complaint, ¶ 7.
]  [4:  	Amended Complaint, ¶¶ 3, 4, 6.
] 


Complainants aver that, sometime prior to September 2018, Columbia installed a gas line in the vicinity of Scenery Drive along and/or within the property line of the subject properties.[footnoteRef:5]  Complainants aver that in or about September 2018, a landslide occurred near and/or along the entire length where the Morgan Properties border Scenery Drive and near and/or along a portion of where the Dolfi Property borders Scenery Drive.[footnoteRef:6]  Complainants allege that the landslide was caused by Columbia’s improper gas line installation, including, but not limited to the failure to use proper materials, failure to compact properly, and failure to  properly repair the trench after settlement occurred.[footnoteRef:7]  Complainants allege that the landslide damaged the subject properties as well as the gas line.[footnoteRef:8]   [5:  	Amended Complaint, ¶ 8.
]  [6:  	Amended Complaint, ¶ 9.
]  [7:  	Amended Complaint, ¶ 10.
]  [8:  	Amended Complaint, ¶¶ 11-12.
] 

Complainants aver that, instead of repairing the damaged gas line and restoring the subject properties to their original condition, Columbia installed a new gas line under the middle of Scenery Drive and further away from the damaged areas of the subject properties (“2018 Installation”).[footnoteRef:9]  Complainants allege that during the 2018 Installation, a Columbia representative informed Mr. Morgan that Columbia would properly repair the damage done to the subject properties by the landslide.[footnoteRef:10]  Complainants aver that Columbia failed to restore the subject properties to their original condition.[footnoteRef:11]  Complainants aver that Complainants contacted the Company on or about January 23, 2019, February 6, 2019, July 1, 2019, July 3, 2019, and July 10, 2019, inquiring about the status of the restoration of their property.[footnoteRef:12]  Complainants aver that Columbia eventually denied liability.[footnoteRef:13]  [9:  	Amended Complaint, ¶ 13.
]  [10:  	Amended Complaint, ¶ 14.
]  [11:  	Amended Complaint, ¶ 15.
]  [12:  	Amended Complaint, ¶¶ 16-24.
]  [13:  	Amended Complaint ¶ 25.
] 


Complainants argue that Columbia violated 66 Pa. C.S.A § 1501 by failing to maintain adequate, efficient, safe, and reasonable facilities and by failing to make all proper repairs, changes, alterations, substitutions, extensions, and/or improvements regarding the gas line installation and the 2018 Installation and by failing to restore the subject properties to their previous condition.[footnoteRef:14]  As relief, Complainants request that the Commission order the Company to retore the subject properties to their condition prior to the gas line installation by properly repairing the damage done to the subject properties caused by the Company, including but not limited to the damage from the 2018 landslide.[footnoteRef:15] [14:  	Amended Complaint ¶ 35.
]  [15:  	Id.] 


On December 21, 2020, the Company filed an Answer to the Amended Complaint.  The Company avers it renewed an existing main gas distribution line in 2012 within the public boundaries of Scenery Drive, Belle Vernon, PA.[footnoteRef:16]  It admits that the main gas line was damaged by a landslide in 2018.[footnoteRef:17]  It denies that the 2018 landslide was caused by any improper installation, and avers that the 2012 installation was performed in accordance with applicable industry standards.[footnoteRef:18]  Columbia admits that after the landslide, it relocated a part of the main gas line to the Center of Scenery Drive.[footnoteRef:19]  It denies that the 2012 installation contributed in any way or was the proximate cause of any damage to the subject properties.[footnoteRef:20] [16:  	Answer to Amended Complaint, ¶ 8.
]  [17:  	Answer to Amended Complaint, ¶ 12.
]  [18:  	Answer to Amended Complaint, ¶ 10.
]  [19:  	Answer to Amended Complaint, ¶ 13.
]  [20:  	Answer to Amended Complaint, ¶¶ 13, 32.
] 


Columbia denies that any representative told Mr. Morgan during the 2018 Installation that the Company would restore the subject properties, and disputes Complainants’ averments regarding the timeline and representations of contact between Complainants and the Company after the landslide.[footnoteRef:21] [21:  	Answer to Amended Complaint, ¶¶ 14, 16-19, 22, 24.
] 


On December 22, 2020, a Hearing Notice was issued, scheduling an evidentiary hearing for January 20, 2021.  Shortly thereafter, but still on December 22, 2020, Complainants’ counsel called the undersigned’s office, requesting that the January 20, 2021 proceeding be converted to a prehearing conference.  

Motion for Judgement on the Pleadings

Also on December 22, 2020, Counsel for the Company filed a Motion for Judgment on the Pleadings (“Motion”), arguing that the Complaint should be dismissed because the claims are time-barred by the Commission’s rules and the Commission is not the appropriate forum to determine the proximate cause of the landslide or any possible damages to the landslide.[footnoteRef:22]  [22:  	Motion, ¶¶ 10-13.
] 


On January 11, 2021, the Complainants filed an Answer to the Motion and a Brief in opposition to the Motion.  Complainants argue that, while the general rule is that the statute of limitations begins to run as soon as the plaintiff could have maintained an action[footnoteRef:23], the limitations period in this matter was tolled under the “discovery rule” and did not begin to run until the landslide occurred in September 2018, at the earliest.[footnoteRef:24]  Furthermore, Complainants argue that the Company failed to raise statute of limitations as a defense in its responsive pleadings and, as such, it is waived.[footnoteRef:25]  Finally, Complainants argue that the dispute at issue concerns the reasonableness, adequacy and sufficiency of Respondent’s installation and repair of the Gas Line—subject matter which has long been considered within the jurisdiction of the Commission.[footnoteRef:26]   [23:  	Marcum v. Columbia Gas Transmission, LLC, 423 F. Supp. 3d 115, 126 (E.D. Pa. 2019) (citing Fine v. Checcio, 582 Pa. 253, 870 A.2d 850, 857 (2005)).
]  [24:  	Complainant’s Brief in Opposition to the Motion, p. 7.
]  [25:  	Id.
]  [26:  	Id. at 8.
] 


Legal Standards

The Commission's Rules of Administrative Practice and Procedure permit parties
to file motions.  Specifically, a party may file for summary judgment pursuant to 52 Pa.Code §5.102.  The moving party bears the burden of showing that no genuine issue of material fact exists and that it is entitled to a judgment as a matter of law.  The Commission must view the record in the light most favorable to the non-moving party, giving that party the benefit of all reasonable inferences.[footnoteRef:27]  All doubts as to the existence of a genuine issue of material fact must be resolved against the moving party.[footnoteRef:28]  The non-moving party in a motion for summary judgment must allege facts showing that an issue for trial exists.[footnoteRef:29]  [27:  	First Mortgage Co. of Pennsylvania v. McCall, 459 A.2d 406 (Pa. Super. 1983); Mertz v. Lakatos, 381 A.2d 497 (Pa. Cmwlth. 1976).
]  [28:  	Thompson Coal Company v. Pike Coal Company, 412 A.2d 466 (Pa. 1979).
]  [29:  	First Mortgage Co. of Pennsylvania, supra; Commonwealth v. Diamond Shamrock Chemical Co., 391 A.2d 1333 (Pa. Cmwlth. 1978); Stover v. The United Telephone Co. of Pennsylvania, Docket No. C-00923833 (Order entered July 21, 1992).
] 

		
		In civil practice, a non-moving party may not rely solely upon denials in its pleadings, but must submit some materials to establish that a genuine issue of material fact 
exists.[footnoteRef:30]  The Commission has discretion to dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary to the public interest.[footnoteRef:31]  A hearing is necessary only to resolve the disputed questions of fact, and when the question presented is one of law, the Commission need not hold a hearing.[footnoteRef:32] [30:  	Nicastro v. Cuyler, 467 A.2d 1218 (Pa. Cmwlth. 1983); Pennsylvania Gas & Water Co. v. Nenna & Frain, Inc., 467 A.2d 330 (Pa. Super. 1983); Geriot v. Council of Borough of Darby,457 A.2d 202 (Pa. Cmwlth. 1983).
]  [31:  	66 Pa.C.S. § 703(b); 52 Pa.Code § 5.21(d).
]  [32:  	Lehigh Valley Power Comm. v. Pa. Pub. Util. Comm'n., 563 A.2d 548 (Pa. Cmwlth. 1989); Edan Transportation Corp. v. Pa. Pub. Util. Comm'n, 623 A.2d 6 (Pa. Cmwlth. 1993).
] 


		The Commission, as a creation of the General Assembly, has only the powers and authority granted to it by the General Assembly contained in the Code.[footnoteRef:33]  The Commission must act within, and cannot exceed, its jurisdiction.[footnoteRef:34]  Jurisdiction may not be conferred by the parties where none exists.[footnoteRef:35]  Subject matter jurisdiction is a prerequisite to the exercise of power to decide a controversy.[footnoteRef:36]  [33:  	Shedlosky v. Pennsylvania Electric Company, Docket No. C-20066937 (Opinion and Order entered May 28, 2008); Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977).  
]  [34:  	City of Pittsburgh v. Pa. Pub. Util. Comm'n, 43 A.2d 348 (Pa.Super 1945).  
]  [35:  	Roberts v. Martorano, 235 A.2d 602 (Pa. 1967).  
]  [36:  	Hughes v. Pennsylvania State Police, 619 A.2d 390 (Pa.Cmwlth. 1992), alloc. denied 637 A.2d 293 (Pa. 1993).
] 



		Section 3314(a) of the Code provides as follows:

No action for the recovery of any penalties or forfeitures incurred under the provisions of this part, and no prosecutions on account of any matter or thing mentioned in this part, shall be maintained unless brought within three years from the date at which the liability therefore arose, except as otherwise provided in this part.[footnoteRef:37] [37:  	66 Pa.C.S. § 3314(a) (emphasis added).
] 

 
		Generally, the statute of limitations begins to run as soon as the plaintiff could have first maintained an action.[footnoteRef:38]  However, in certain circumstances, the limitations period can be tolled.  “One such instance, entitled the ‘discovery rule’ is when ‘the injury or its cause was neither known nor reasonably knowable’ to a plaintiff who exercised ‘reasonable diligence’ to learn about the issue.”[footnoteRef:39]  In such circumstances, ‘the clock only begins to run once the plaintiff discovers or reasonably should have discovered she was injured by another party’s conduct.[footnoteRef:40]  “The discovery rule tolls the limitations period when the injury or its cause were not reasonably knowable.”[footnoteRef:41]  “[T]he statute of limitation in subsurface injury runs from the time of discovery of the cause of the harm or when the cause should have reasonably discovered.”[footnoteRef:42]   [38:  	Marcum v. Columbia Gas Transmission, LLC, 423 F. Supp. 3d 115, 126 (E.D. Pa. 2019) (citing Fine v. Checcio, 582 Pa. 253, 870 A.2d 850, 857 (2005)).
]  [39:  	Id. (quoting Fine, 870 A.2d at 858).
]  [40:  	Id. (citing Fine, 870 A.2d at 859).
]  [41:  	Id. at 126-127 (quoting Fine, 870 A.2dat 858) emphasis added); see also Kelly v. Carman Corp., 229 A.3d 634, 648 (Pa. Super. 2020) (“In Pennsylvania, the occurrence rule is used to determine when the statute of limitations begins to run ... An exception to this rule is the equitable discovery rule which will be applied when the injured party is unable, despite the exercise of due diligence, to know of the injury or its cause”).
]  [42:  	Welsh v. City of Philadelphia, et al., 1987 WL 582723, 16 Phila.Co.Rptr.130, *139 (Pa. Com. Pl. May 13, 1987) (citing Smith v. Bell Telephone, 153 A.2d477, 481 (Pa. 1959).
] 


		The statute of limitations can also be tolled by the doctrine of equitable estoppel.[footnoteRef:43]  In Lester Ely v. Pennsylvania American Water Company, the Commission held that the doctrine of equitable estoppel, which is based on the theory of estoppel, tolled the statute of limitations when respondent’s repeated assurances that it would restore complainant’s driveway caused the complainant to essentially “relax his vigilance.”[footnoteRef:44]   [43:  	See Lester Ely v. Pennsylvania American Water Company, C-20055616 (Order entered July 10, 2006).
]  [44:  	Id.
] 


		“The defense of the bar of a statute of frauds or statute of limitations can be asserted only in a responsive pleading as new matter under Rule 1030.”[footnoteRef:45]  [45:  	See Official Note to 231 Pa.Code § 1028.
] 


Except as provided by subdivision (b), all affirmative defenses including but not limited to the defenses of accord and satisfaction, arbitration and award, consent, discharge in bankruptcy, duress, estoppel, failure of consideration, fair comment, fraud, illegality, immunity from suit, impossibility of performance, justification, laches, license, payment, privilege, release, res judicata, statute of frauds, statute of limitations, truth and waiver shall be pleaded in a responsive pleading under the heading “New Matter.[footnoteRef:46] [46:  	231 Pa.Code § 1030(a) (emphasis added).
] 


“A party waives all defenses and objections which are not presented either by preliminary objection, answer or reply, except a defense which is not required to be pleaded under Rule 1030(b).”[footnoteRef:47] [47:  	231 Pa.Code § 1032(a); see also Tanner v. Allstate Ins. Co., 467 A.2d 1164, 1168 (Pa. Super. 1983) (“The statute of limitations is an affirmative defense which must be specifically pleaded, or the defense is waived”).
] 


Analysis 

Although the Company did not assert a statute of limitations defense in any responsive pleading, the undersigned now considers the statute of limitations defense on the merits so as to make a clear ruling for the parties as they proceed with the litigation in this matter.

In this case, Complainants aver that, sometime prior to September 2018, Columbia installed a gas line in the vicinity of Scenery Drive along and/or within the property line of the subject properties.[footnoteRef:48]  Complainants also aver that in or about September 2018, a landslide occurred near and/or along Scenery Drive[footnoteRef:49] and the landslide was caused by Columbia’s improper gas line installation, including but not limited to failure to use proper materials, failure to compact properly, and failure to properly repair the trench after settlement occurred.[footnoteRef:50]  Complainants allege that the landslide damaged the subject properties as well as the gas line.[footnoteRef:51]   [48:  	Amended Complaint, ¶ 8.  In its Answer to the Amended Complaint, the Company avers this installation occurred in 2012.  
]  [49:  	Amended Complaint, ¶ 9.  In its Answer to the Amended Complaint, the Company admits the landslide occurred in 2018, but disputes that it was caused by the 2012 installation. 
]  [50:  	Amended Complaint, ¶ 10.
]  [51:  	Amended Complaint, ¶¶ 11-12.
] 


		The act or omission on the part of the Company that Complainants complain of is the alleged improper installation of gas line.  The Amended Complaint does not specifically aver when the installation occurred, alleging only that it was sometime before September 2018.  The Company avers in its Answer and Motion that the installation occurred in 2012, and Complainants do not dispute this in their Answer to the Motion.  It is unclear whether the date of installation is in dispute.  

		Assuming, however, that the parties agree that the installation occurred in 2012, the Company argues the statute of limitations began running at the date of installation in 2012 and bars any claim brought more than three years from that date, or after 2015.  Complainants argue that the statute of limitations was tolled until September 2018, the date of the landslide, because that was the earliest, they could have known of the alleged faulty installation.  

		In this case, there is no dispute that the gas main was installed underground, and Complainants aver that the first they became aware of the alleged faulty installation was in September 2018 when the faulty installation allegedly caused the landslide.  

		Considering the averments in the Amended Complaint in the light most favorable to Complainants, the Company installed an underground gas main in 2012, and had no reason to suspect anything was wrong with the installation until September 2018 when the landslide occurred.  Therefore, the statute of limitations was tolled until the landslide occurred in September 2018.  Therefore, the three-year statute of limitations in this case began running in September 2018 and bars claims brought three years after that date, or September 2021.  The original Complaint in this proceeding was filed on August 6, 2020, a date within the statute of limitations.  

ORDER


		THEREFORE,

		IT IS ORDERED:

1.	That the Company’s Motion for Judgment on the Pleadings is denied.

2.	That the parties shall file a Status Report by July 5, 2021. 


Date:	January 25, 2021				________________/s/___________________
					Emily I. DeVoe
							Administrative Law Judge
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