	BEFORE THE
	PENNSYLVANIA PUBLIC UTILITY COMMISSION



Tanya J. McCloskey, Acting Consumer Advocate 	:		C-2014-2447138
							:
	v.						:	
							:
Hidden Valley Utility Services, L.P. - Water		:
	

Tanya J. McCloskey, Acting Consumer Advocate 	:		C-2014-2447169
							:
	v.						:	
							:
Hidden Valley Utility Services, L.P. - Wastewater	:



SIXTH POST-HEARING ORDER
Reopen Hearing Record 
to Receive Additional 
Documentation and Schedule 
a Second Hearing

On May 15, 2019, the Commonwealth Court of Pennsylvania issued its Memorandum Opinion in which it quashed the Petition for Review filed by Hidden Valley Utility Services, L.P. (Hidden Valley) in the two proceedings cited above.  Hidden Valley had filed the Petition for Review to appeal the Commission’s Opinion and Order, dated January 17, 2019 (Commission Order January 17, 2019).  In its Memorandum Opinion, the appellate court noted Commission Order January 17, 2019 was interlocutory in nature and had directed an evidentiary hearing would be scheduled concerning the propriety of Hidden Valley’s engineer’s report, with his estimated schedule included, which Hidden Valley filed on April 18, 2019.  

The Commonwealth Court noted the Commission previously envisioned conducting a hearing at which time the Commission would review the engineer’s report and at which time Hidden Valley could raise an issue of whether the compliance deadlines set forth in prior Commission orders (including Commission Order January 17, 2019 and Commission Order May 3, 2018) should be extended.  The appellate court noted the Commission had already indicated it would conduct a hearing forthwith “regarding the sufficiency of both the engineer’s report and the previously ordered one-year compliance deadline.”

		On November 20, 2019, the Office of Consumer Advocate (OCA) sent a letter to the Commission’s Secretary’s Bureau informing the Commission that Hidden Valley had failed to comply with deadlines specified in a Commission order dated May 3, 2018 (Commission Order May 3, 2018).[footnoteRef:1]  OCA requested hearings be scheduled as outlined in the Commission’s previous orders and pursuant to the Commonwealth Court’s Memorandum Opinion dated May 15, 2019.  OCA also requested a separate proceeding be initiated pursuant to 66 Pa.C.S.A. § 529 as it alleged the Commission required in Commission Order May 3, 2018.   [1:  	OCA cited to Paragraphs 26 and 27 of Commission Order May 3, 20218.  ] 


Pursuant to the appellate court’s Memorandum Opinion, dated May 15, 2019, and following Commission Order January 17, 2019, the Office of Administrative Law Judge (OALJ) issued a Call-In Telephone Pre-Hearing Conference Notice on February 7, 2020 and scheduled a telephonic prehearing conference in this case for Tuesday, February 25, 2020, at 9:00 a.m. before Administrative Law Judge (ALJ) Katrina L. Dunderdale. 

On February 25, 2020, the ALJ conducted the prehearing conference with the following parties present: OCA, Hidden Valley, the Bureau of Investigations and Enforcement (BIE) and one individual homeowner, Robert Kollar (Mr. Kollar).  

		On March 11, 2020, the presiding officer issued the Prehearing Order which memorialized the matters discussed, decided and agreed to by the parties during the prehearing conference, in addition to establishing a litigation schedule and ruling on requests from the parties concerning a potential Section 529 proceeding.  Also, on March 11, 2020, the OALJ issued a Call-In Telephone Hearing Notice, which scheduled an evidentiary hearing to be conducted on May 19, 2020 and May 20, 2020.  

		On April 4, 2020, Hidden Valley submitted written direct testimony from two engineers (identified as HVUS Statements 1 and 2) and James Kettler, President of HVUS (HVUS Statement 3).  

		On April 24, 2020, OCA submitted written direct testimony from a licensed engineer and a regulatory analyst (identified as OCA Statements 1 and 2).  On May 8, 2020, Hidden Valley submitted written rebuttal testimony from two witnesses (identified as HVUS Statements 2R and 3R).  

		On May 13, 2020, the OALJ issued the Corrected Hearing Notice which changed the telephonic evidentiary hearing scheduled for May 19, 2020, into an evidentiary prehearing conference for the purpose of discussing evidentiary issues.      

		On May 19, 2020, the presiding officer convened the parties for an evidentiary prehearing conference to discuss the evidence and matters concerning status reports.  Also, on May 19, 2020, OCA filed written surrebuttal testimony from its two witnesses (identified as OCA Statements 1S and 2S).

On May 20, 2020, the presiding officer convened the Telephonic Evidentiary Hearing as scheduled on May 20, 2020, with the following parties present and/or represented: OCA, Hidden Valley, BIE and individual complainants Robert Kollar and Sharon Howard-Frieri.   Testimony and cross-examination testimony was received into the hearing record from Hidden Valley’s witnesses (Bradley R. Stinebiser and James M. Kettler) and from OCA’s witnesses (Terry L. Fought and Noah D. Eastman).  OCA and Hidden Valley sponsored evidence, which was admitted into the hearing record at the evidentiary hearing.  A complete list is attached as Appendix A.  

On June 11, 2020, the presiding officer issued two orders.  In the First Post-Hearing Order, the presiding officer admitted OCA Late-Filed Exhibit 1 and Hidden Valley Post Hearing Exhibits 1 and 2.  In the Second Post-Hearing Order, the presiding officer revised the litigation schedule at the request of OCA and hidden valley due to a delay in the filing of a complete transcript with all exhibits attached.  The presiding officer ordered all Main Briefs to be filed by June 26, 2020 and all Reply Briefs to be filed by July 10, 2020.

On June 11, 2020, Hidden Valley filed the Motion to Correct the Transcript of the May 20, 2020 Hearing (Motion), pursuant to 52 Pa. Code §5.253, and requested the transcript be modified to include the statement, exhibits and verification of its witness, John F. Larimer, and that the transcript be modified to correct “typographical errors.”  On June 17, 2020, the presiding officer issued the Order Correcting Transcript which specified 6 places where the official transcript was corrected.

On June 18, 2020, the presiding officer issued the Third Post-Hearing Order which granted a request of Hidden Valley to extend the due date deadlines for the filing of Main Briefs and Reply Briefs to June 30, 2020 and July 14, 2020, respectively.  

Main briefs and reply briefs were received from OCA and Hidden Valley on June 30, 2020, and July 14, 2020, respectively.

		On August 11, 2020, Hidden Valley filed a Motion for the Admission of HVUS Post Exhibit 3, with a Notice to Plead and a separate signed verification attached.  No party objected to the request.  On September 8, 2020, the presiding officer issued the Fifth Post-Hearing Order which admitted Hidden Valley’s Post Hearing Exhibit 3 into the hearing record.  By the same order, the presiding officer closed the hearing record.  

		The hearing record, since January 1, 2020, includes a transcript containing 609 pages plus 22 exhibits, including 1 post-hearing exhibit, sponsored by OCA and 32 exhibits, including 3 post-hearing exhibits, sponsored by Hidden Valley.

Discussion

Pursuant to 52 Pa.Code § 5.483 and 66 Pa.C.S.A. § 331(d) and § 332, the presiding officer has various powers to preside over the taking of evidence and to regulate the course of proceedings, including the receipt of evidence.  Pursuant to 52 Pa.Code § 5.571(d), the presiding officer may reopen the record prior to the issuance of a decision, after notifying the parties of the need to receive further evidence and when there is reason to believe conditions of fact or of law have so changed as to require, or that the public interest requires, the reopening of the proceeding.  

On January 12, 2021, Hidden Valley provided a status report which indicated construction on the new water treatment plant was complete.  Hidden Valley did not indicate the operational status of the new plant and did not provide any additional information.  There is reason to believe that a vital compliance action has occurred which may change the nature of the continuing dispute concerning the quality of Hidden Valley’s water service, wastewater service and customer service.

Accordingly, the hearing record will be reopened.  By receipt of this Interim Order, Hidden Valley will be required to provide a detailed status report.  That detailed status report must indicate all pertinent facts concerning this compliance item including, but not limited to, the date construction was completed; the date and status of Hidden Valley’s application for final review and inspection by all appropriate agencies, including the Department of Environmental Protection; and outline the details of what compliance actions are as yet incomplete along with a verification from its engineer concerning the current plans for when the Commission should expect those incomplete actions to be completed.  This detailed status report must be filed no later than 12:00 p.m. (noon) on Monday, March 1, 2021.  

By Monday, March 8, 2021, all other parties must indicate in writing[footnoteRef:2] if the party agrees with, or objects to, admitting the new status report into the hearing record.  If a party believes an additional hearing is needed in which to present the sponsoring witness(es) of the status report, with any accompanying documentation, for cross examination, then the party should make a request consistent with that request.   [2:  	Due to the ongoing COVID pandemic and the Commission’s continued use of teleworking, the writing may be received by a response in an email, if the party has no objection, or by filing the party’s position with the Secretary’s Bureau, if the party objects.  ] 

If all parties agree the information can be admitted into the record without cross examination, then the parties shall provide a stipulated agreement to the presiding officer on or before Monday, March 15, 2021.  

		THEREFORE, 

IT IS ORDERED: 

		1.	That the hearing record in the formal complaints of the Office of Consumer Advocate versus Hidden Valley Utility Services, L.P. at Docket Nos. 
C-2014-2447138 and C-2014-2447169 are reopened.

2. 	That Respondent must provide a detailed status report to indicate pertinent facts concerning the status of the new water treatment plant including, but not limited to, the date construction was completed; the date and status of Hidden Valley’s application for final review and inspection by all appropriate agencies, including the Department of Environmental Protection; the details of what compliance actions are as yet incomplete and a verification from its engineer concerning when the Commission should expect those incomplete actions to be completed.

3.	That an electronic copy of the documentation specified in Ordering Paragraph 2 above shall be provided to the presiding officer, Complainant and all other parties on or before 12:00 p.m. (noon) on Monday, March 1, 2021.

4.	That a further telephonic hearing will be scheduled to be conducted telephonically with the parties on or after March 15, 2021.  The parties will receive a hearing notice from the Office of Administrative Law Judges which schedules the further hearing and advises the parties how to call into the Commission’s bridge conference telephone number and participate in the hearing.     

5.	That on or before March 8, 2021, the other parties will indicate in writing if the party agrees with, or objects to, admitting the new status report into the hearing record, if an additional hearing is needed and if the party believes there are other pertinent facts which purportedly occurred since the hearing record closed on September 8, 2021 and which are relevant to the status of pending compliance items.

6. 	That the further telephonic hearing will be cancelled if the parties file a fully-executed joint stipulated agreement which stipulates to the admission of the documentation specified in Ordering Paragraph No. 2 above.


Date:  February 17, 2021					___________/s/________________
								Katrina L. Dunderdale
								Administrative Law Judge
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