BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



	EnergyMark LLC, Vineyard Oil and Gas Company, Mid American Natural Resources LLC, and Total Energy Resources LLC,

v.

National Fuel Gas Distribution Corporation
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:
:
:
:
:

	


            C-2020-3019621

	
	
	



ORDER DENYING THE MOTION TO DISMISS OBJECTIONS AND COMPEL RESPONSES SUBMITTED BY THE JOINT COMPLAINANTS, ENERGYMARK LLC, VINEYARD OIL AND GAS COMPANY, MID AMERICAN NATURAL RESOURCES LLC, AND TOTAL ENERGY RESOURCES LLC


		In accordance with the provisions of 52 Pa. Code §§ 5.483 and 5.342(g)(2), this Order denies the Motion to Dismiss Objections and Compel Responses (the Motion to Compel) filed by the Joint Complainants in this proceeding seeking an Order to require National Fuel Gas Distribution Corporation, to answer Joint Complainants’ Interrogatories Set III No. 1.  

Procedural History

		On August 29, 2019, the Pennsylvania Public Utility Commission (Commission) issued an Order approving National Fuel Gas Distribution Corporation’s (NFGD or Company) Supplement No. 207 to Tariff Gas – PA PUC No 9.1.  The Commission approved the Company’s proposed Rule 33 of Tariff Gas – Pa. P.U.C. No. 9, which requires that parties that access customer information through the Company’s business systems sign a Data Security Agreement (DSA) and maintain cyber-security insurance in an amount no less than $5,000,000 per incident.  On March 27, 2020, NFGD posted to its website and e-mailed Natural Gas Suppliers (NGS) operating in its Pennsylvania service territory a notification that the Pennsylvania DSA deadline was extended to April 30, 2010, due to the COVID-19 pandemic.  NFGD further extended the deadline until May 31, 2020.

		NFGD maintains that the requirements in the DSA are necessary to decrease the risk of disclosure of confidential and personal customer information due to a cyber-attack on customers, NGSs, and electronic data interchange service providers and other parties who access NGDS’ utility business systems.


[bookmark: _Hlk66264277]	On April 27, 2020, EnergyMark LLC, Vineyard Oil and Gas Company, Mid American Natural Resources LLC, and Total Energy Resources LLC, (Complainants or Joint Complainants) filed a formal Complaint against NFGD with respect to requirements that NFGD has included in its tariff, which requirements Complainants allege contain unreasonable provisions regarding data security by requiring competitive suppliers to maintain cybersecurity insurance under their DSA. Specifically, Complainants allege that a requirement of a $5 million per incident insurance coverage is prohibitively expensive when compared to the Complainants’ operations and functions as an anti-competitive barrier to providing service. 

	On January 19, 2021, a telephonic prehearing conference was held which was attended by all parties.  The Petition to Intervene filed by the Pennsylvania Independent Oil & Gas Association (PIOGA) was granted without opposition.  A litigation schedule was agreed to by the parties:

Direct Testimony March 5, 2021 
Rebuttal Testimony March 25, 2021 
Surrebuttal Testimony April 16, 2021 
Rejoinder Outlines April 26, 2021 
Evidentiary Hearings April 29, 2021 
Main Briefs June 2, 2021 
Reply Briefs June 23, 2021

	The parties also agreed to minor modifications of the Commission’s discovery rules.

	Also on January 19, 2021, a Protective Order was approved and filed.

[bookmark: IGS-Direct-Shipley_Objection.pdf]		On February 18, 2021, consistent with the modifications to the Commission’s discovery rules previously agreed upon by the parties to this proceeding, counsel for NFGD called counsel for Complainants and orally objected to Complainants’ Set III, No. 1, arguing that the request is irrelevant, not reasonably calculated to lead to the discovery of admissible evidence, and is outside the scope of the proceeding.

		On February 25, 2021, Complainants’ filed the present Motion to Dismiss Objections and to Compel Answers to Interrogatory Set III, No. 1.

		On March 1, 2021, NFGD filed an Answer to the Motion to Compel asking that the Motion be denied.

Positions of the Parties

		Complainants Interrogatory requested: 

With regard to NFGD’s response to NGS parties Set II, No. 10, wherein NFGD states that to date it has not sought rate recovery for the costs of its $20 million cyber security insurance policy; explain the accounting for the expense of the policy; that is, in what account in its books did NFGD record the expense, and will it be necessary to transfer that balance to a different account in order to seek recovery from customers in a future rate case?

		Complainants contend that Interrogatory Set III, No. 1 is relevant, reasonably calculated to lead to the discovery of admissible evidence, is and wholly within the scope of this proceeding.  Complainants, through their Interrogatory, seek to understand how NFGD will pass the costs of its own cybersecurity insurance policy onto rate payers, which pass-through Complainant’s argue is relevant to the anti-competitive allegations in their Complaint.  Complainants’ Motion at 3, ¶ 7.
		In its Answer, NFGD argues that:
[T]he Complaint raised specific allegations regarding the requirement that natural gas suppliers affirm they carry cybersecurity insurance with minimum coverage of $5 million per incident, consistent with Distribution’s Commission-approved tariff and DSA approved by the Commission’s Order National Fuel Gas Distribution Corporation, Supplement No. 207 Tariff Gas Pa. P.U.C. No. 9, Docket No. R-2019-3010744 (Order entered Aug. 29, 2019).  In this regard, the subject matter of the Complaint and the information sought by Set III, No. 1 is apples to oranges.  The Joint Complainants’ attempt to expand the subject matter of the allegations raised in their Complaint to attempt to discover information that is wholly irrelevant to and outside the scope of the allegations they raised should be rejected.

Answer of NFGD at 6, ¶10.

Disposition
		Under the Commission’s Regulations, 52 Pa. Code § 5.321, the scope of discovery is broad:
(c)  Scope.  Subject to this subchapter, a party may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of another party, including the existence, description, nature, content, custody, condition and location of any books, documents, or other tangible things and the identity and location of persons having knowledge of a discoverable matter. It is not ground for objection that the information sought will be inadmissible at hearing if the information sought appears reasonably calculated to lead to the discovery of admissible evidence.  

52 Pa. Code § 5.321.

		While the Commission allows parties wide latitude in discovery matters, the implication of  52 Pa. Code § 5.361 is that there is a rule of, “reasonableness” as well as relevancy that guides us.  In deciding a Motion to Compel, this means that the Presiding Officer must consider the law and weigh the arguments of the parties as shaped around 52 Pa. Code 
§ 5.361.  
		Complainants contend that the disputed Interrogatory seeks an explanation  of how NFGD is currently accounting for the expense of its own $20 million cyber security insurance policy.  But Complainants then concede that NFGD has not sought recovery of the costs of its cyber security insurance policy in a rate case to date.  However, Complainants argue that how NFGD is accounting for its cyber security insurance expense and how it intends to apply it to customers in a future rate case is critical to both the competitive market and the competitive safeguards which promote competitive supplier access and thus are wholly within the scope of this proceeding. Complainant’s Motion at 3, ¶ 7. (emphasis added).  Complainants go on to list the potential consequences of what may occur as a result of that future rate case.  This is why NFGD argues that the Interrogatory is both speculative and irrelevant.  

		I agree with NFGD that the Interrogatory is speculative and irrelevant.  The potential impact of the resolution of a possible issue in a future rate case is not relevant to an allegation of anti-competitive behavior on the part of NFGD, today.  While Complainants’ issue might be the basis for a hypothetical argument in a future rate case, it is not relevant to the issue at hand; that is, that NFGD is engaging in anti-competitive behavior.  Likewise, this is not the proceeding in which a re-litigation of issues decided in 2019 by the Commission may occur.

		Finally, I would note that it appears that NFGD did, in fact, provide an Answer to the Interrogatory so far as NFGD was able to do so, stating:

Distribution has not yet sought recovery of the costs of its cybersecurity insurance policy from customers and has not yet determined how it will seek recovery in the future.  The accounting information for the costs of Distribution’s cybersecurity insurance policy are irrelevant when the Company does not know how or when it might seek recovery.  In this regard, NFG NGSs Set III, Question 1 not only seeks irrelevant information, but information that, based on the Company’s prior response, would be speculative at this time.

NFGD Answer at 3.
.
		For the reasons stated above, the Motion to Dismiss Objections and Compel Answers filed by the Joint Complainants is denied.

ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the Motion to Dismiss Objections and Compel Answers filed by EnergyMark LLC, Vineyard Oil and Gas Company, Mid American Natural Resources LLC, and Total Energy Resources LLC at Docket No. C-2020-3019621 is denied.

		
Date:	March 10, 2021							/s/		
								Dennis J. Buckley
								Administrative Law Judge
2
C-2020-3019621 - ENERGYMARK LLC, VINYARD OIL AND GAS COMPANY, MID AMERICAN NATURAL RESOURCES LLC AND TOTAL ENERGY RESOURCES LLC v. NATIONAL FUEL GAS DISTRIBUTION COMPANY

Revised 1.20.21

[bookmark: _Hlk62023672]
TODD S STEWART ESQUIRE
BRYCE R BEARD ESQUIRE
HAWKE MCKEON AND SNISCAK LLP
100 NORTH TENTH STREET
HARRISBURG PA  17101
717.236.1300
Accepts eService
tsstewart@hmslegal.com
brbeard@hmslegal.com


ANTHONY D KANAGY ESQUIRE
GARRETT P LENT ESQUIRE
17 NORTH SECOND STREET 12TH FLOOR
HARRISBURG PA  17101-1601
717.612.6034
Accepts eService
akanagy@postschell.com
glent@postschell.com


KEVIN J MOODY ESQUIRE
PENNSYLVANIA INDEPENDENT OIL AND GAS ASSOCIATION (PIOGA)
212 LOCUST STREET
SUITE 300
HARRISBURG PA  17101-1510
717.234.8525
Accepts eService
kevin@pioga.org



