BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Application of CSX Transportation, Inc.		:
for Approval of the Abolition of the Crossing	:
(DOT 140 634 G) where Cemetery			:
Avenue crosses, above grade, two of CSX		:		A-2019-3013783
Transportation, Inc. located in the City of		:
Philadelphia, Philadelphia County, and the		:
allocation of cost thereto				:



EVIDENCE AND BRIEFING ORDER


On February 18, 2021, counsel for the City of Philadelphia submitted for admission into the record as a late-filed exhibit an electronic copy of plans labeled as Existing Plans Cemetery Avenue 1960. CSXT replied, objecting to any decision regarding lead paint being made on the basis of this exhibit, if admitted.  

Counsel for I&E had no objection to the document as it pertained to the issue of lead-based paint on the bridge. Subsequently, counsel for I&E submitted scanned copies of certified stamped bridge plans. 

Counsel for CSXT reserved its objections but noted that in City Exhibit 3, the 2020 McCormick Taylor inspection report, states that the through-girders on the bridge have 100% paint loss, while the floorbeams and diaphragms have “heavy paint loss.”

If evidence is relevant to the issues before the agency and of reasonable probative value, the agency may receive it. 2 Pa. C.S. § 505. Evidence is relevant if it tends to establish facts in issue. LeRoi v. Pa. State Civil Service Commission, 382 A.2d 1260 (Pa. Cmwlth. 1978).

The weight and whether evidence is sufficient and probative is another consideration. The Pennsylvania Supreme Court has stated that in order for evidence relied upon in an administrative proceeding to be considered "substantial evidence," the ". . . information admitted into evidence must have sufficient indicia of reliability . . ." Gibson v. W.C.A.B, 861 A.2d 938, 944, 580 Pa. 470, 480 (Pa. 2004). "If the evidence is both competent and sufficient, then the finding is supported by substantial evidence." Id.

This order will admit the plans. This order also formalizes previously discussed matters regarding briefs to be submitted. 


THEREFORE

IT IS ORDERED 

1. That the plans presented by the City of Philadelphia labeled Existing Cemetery Avenue 1960 are admitted as Late-filed Exhibit 1.

2. That the document scanned and labeled Cemetery Ave Bridge Certified Plan Stamp 1st page City of Philadelphia Co. is admitted as Late-filed Exhibit 2.

3. That the document scanned and labeled Cemetery Ave Bridge Certified Plans City of Philadelphia Co. is admitted as Late-filed Exhibit 3.

4. That the Late-filed exhibits be electronically filed with the Secretary’s Bureau and copies served on each party no later than March 15, 2021.

5. That each party may address its concerns regarding the Late-filed exhibits in the briefs to be submitted. 
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6. That the parties are directed to follow a common outline for Main Briefs.

7. That main briefs of the parties are due on or before April 1, 2021.

8. That the reply briefs are due on or before April 22, 2021.

9. That the briefs must substantially comply with the Commission's regulations at 52 Pa.Code §§ 5.501, 5.502.

10. That the briefs must contain: (a) a concise statement or counter-statement of the case; (b) an argument, with sufficient citations to record evidence, preceded by a summary; (c) a conclusion with requested relief; (d) proposed Findings of Fact, together with page references to statements of testimony and exhibits; (e) proposed Conclusions of Law, together with legal citations and (f) proposed Ordering Paragraphs.

11. That the parties file the copies of the Main Brief and Reply Brief with the Commission and serve copies on all parties no later than 5:00 p.m. on the date due.

12. That any brief not filed and served on or before the dates set forth above will not be accepted except by special permission.

13. That any request for a change in the briefing deadlines must be submitted in writing no later than three (3) days prior to the deadline.  52 Pa. Code §1.15(b).  Requests for changes must state the agreement or opposition of other parties and must be sent to the undersigned and all parties of record.  

14. That the parties are advised not to include any extra-record evidence in their briefs. 

15. That if a brief contains a citation to an unreported decision which is not available on LEXIS or the Commission’s website, a copy of that unreported decision must be appended to the brief; and 

16. That the parties are reminded that they are to e-mail to the undersigned a copy of as-filed briefs in a WORD-formatted document in addition to ADOBE or other compatible PDF format.

17. That when filing any exceptions and reply exceptions, the parties shall serve a copy on the Commission’s Office of Special Assistants.


Date:	March 10, 2021						/s/			
							Darlene D. Heep
							Administrative Law Judge 
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