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OPINION AND ORDER
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BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the “Petition of Delaware Sewer Company to Close Transaction by March 1, 2021” (Petition), filed on January 21, 2021, by Delaware Sewer Company (DSC), referenced to the above-captioned proceeding.  The “Transaction” in this matter is the acquisition of DSC by Pennsylvania American Water Company (PAWC, wastewater division, infra) (Transaction).

For the reasons set forth in this Opinion and Order, we shall treat the Petition as a petition to enforce the Commission’s Final Order, infra, approving the acquisition of DSC by PAWC, by imposing a deadline for closing the Transaction that was not provided for in the Final Order.  We shall deny the Petition, consistent with the discussion in this Opinion and Order.  We shall further direct that PAWC file an update on the status and progress of this Section 529 proceeding, 66 Pa. C.S. § 529, no later than three months after the date of the Opinion and Order regarding this matter.  We, additionally, direct that the Commission’s Bureau of Technical Utility Services (TUS) evaluate the PAWC status update and prepare a recommendation for the Commission, if appropriate.

History of the Proceeding

On March 1, 2021, DSC filed the instant Petition asking for enforcement of the Commission’s Final Opinion and Order entered June 13, 2019 (Final Order), Order on Reconsideration entered March 26, 2020 (Reconsideration Order) approving the acquisition of DSC pursuant to the procedures of Section 529 of the Code, 66 Pa. C.S. § 529, by imposing a deadline for closing the Transaction that was not provided for in that Final Order.  

On February 1, 2021, PAWC filed an Answer and New Matter (endorsed with a Notice to Plead) to the Petition.  In its Answer, PAWC requests that the Commission: (1) summarily deny the Petition; and (2) require DSC to file for Commission approval of an affiliated interest arrangement with Forest City Partnership, LLC (Forest City or FCP), Linde NGS, Inc. (Linde), and “any other relevant affiliates” pursuant to 66 Pa. C.S. §§ 2101, 2102.  See Answer at 1.  

In New Matter, PAWC argues, inter alia, that the Commission should direct DSC to make an affiliated interest filing to review and approve an affiliated interest arrangement under which, on information and belief, DSC and certain affiliated entities are involved in a single common scheme in which: (1) DSC would sell its wastewater system; (2) DSC’s affiliate would sell its real estate (to be used to provide wastewater service to DSC’s present and future customers); but (3) the affiliated entity would retain certain mineral rights in the real estate to be transferred and convey those mineral rights to yet another affiliate, for minimal compensation.  Answer at 19-20.  The mineral rights are alleged to be potentially lucrative as they involve the right to use the surface of the land for Marcellus Shale operations.  Answer at 6.  

On or about February 1, 2021, the Commission’s Bureau of Investigation and Enforcement (I&E), the Office of Consumer Advocate (OCA), and Aqua Pennsylvania Wastewater, Inc. (Aqua) sent letters to the Commission Secretary which advised that they did not intend to file an Answer to the Petition.

On February 17, 2021, the Commission received the Reply of Delaware Sewer Company to New Matter.  (DSC Reply to New Matter).    

Background

This proceeding is an investigation instituted per Section 529 of the Public Utility Code (Code), 66 Pa. C.S. § 529 (Power of commission to order acquisition of small water and sewer utilities), into whether the Commission should order a capable public utility to acquire DSC.  By way of background, we provide the following: 

DSC is a regulated public utility corporation duly organized and existing under the laws of the Commonwealth of Pennsylvania.  DSC is engaged in the business of collecting, treating, and disposing of wastewater for the public pursuant to a certificate of public convenience issued by the Commission at Docket No. A-230051 (Certificate), on or about October 4, 1996.  See Recommended Decision (R.D.) issued March 20, 2019, Docket No. I-2016-2526085; R.D. Finding of Fact No. 1.  

DSC’s Certificate authorizes it to serve Sections 19‑22 of the Wild Acres Development in Delaware Township, Pike County, Pennsylvania.  The DSC wastewater system currently provides wastewater service to 39 homes in Sections 19-22.  R.D. at 11; Petition at ¶ 1.  The remaining portions of the development have on-lot septic systems.  R.D. at 11, citing PAWC Statement (Stmt.) No. 1, 12 p. 3.  There are currently 372 lots within Sections 19-22 and, after subtracting utility lots, open space, unbuildable lots and combined lots, the ultimate build-out is estimated to be, approximately, 306 lots.  Id., citing PAWC Stmt. No. 1, pp. 3-4.

The DSC system is in poor condition and is not operating as designed.  The system is presently being operated as a septic tank system.  Wastewater from the collection system flows into DSC’s wastewater treatment plant and effluent from the plant flows to a pumping station that pumps the effluent through a force main to a subsurface disposal system.  The original design and intent of the plant was for effluent to discharge to Sand Spring Run.  However, the Pennsylvania Environmental Hearing Board revoked a National Pollutant Discharge Elimination System (NPDES) permit held by DSC.  See R.D. at 12.

In order to serve residential dwellings that were already connected to the DSC wastewater system, an elevated sand mound disposal system was constructed to receive the treated effluent from the plant for disposal and the stream discharge was terminated.  However, the elevated sand mound system is not fenced, has little to no vegetation cover, and has been prone to soil erosion and large deep ruts caused by off-road vehicles.  Further, the sand mound distribution piping is exposed and broken in several locations, so that the discharge from the pump station is not being conveyed to the sand mound but rather ponding on the surface at several areas around the sand mounds.  See R.D. Finding of Fact Nos. 10-13; R.D. at 11-12. 

Finally, Delaware Township, which has the responsibility for sewage planning and enforcement under an Act 537 plan[footnoteRef:2], imposed a moratorium on DSC and revoked planning approval for Sections 19-22 of the Development, thereby halting new construction.  R.D. at 13, citing PAWC Stmt. No. 1, p. 6. [2:  	On January 24, 1966, the Pennsylvania Sewage Facilities Act (Act 537, as amended) was enacted to correct existing sewage disposal problems and prevent future problems.  To meet this objective, the Act requires proper planning in all types of sewage disposal situations.  Local municipalities are largely responsible for administering the Act 537 sewage facilities program.  See Recommended Decision issued July 10, 2015, Docket No. P-2014-2404341, Administrative Law Judge Ember S. Jandebeur, at 3, n.1.] 


Based on the foregoing, DSC is a troubled sewer company, and a “small” sewer company under Section 529(m) of the Code.  See R.D. at 25.

The proceeding at Docket No. I-2016-2526085 commenced on February 6, 2014, with DSC filing a petition seeking an investigation pursuant to Section 529 of the Code with the objective of requiring a capable public utility to acquire the DSC wastewater system.  Petition at ¶ 3.  By Order entered January 28, 2016 (January 28th Order),[footnoteRef:3] the Commission instituted an investigation pursuant to Section 529.  Petition at ¶ 2.   [3:  	The Commission Order entered January 28, 2016, in Petition of Delaware Sewer Company for the Opening of an Investigation into Whether the Public Utility Commission Should Order a Capable Public Utility to Acquire the Company Pursuant to 66 Pa. C.S. § 529, Docket No. P-2014-2404341 (Order entered January 28, 2016) (January 28th Order); 2016 WL 406563 (Pa.P.U.C.), involved the same parties and similar issues, but was addressed to the receipt of a Recommended Decision as to whether a separate investigation under Section 529 should be initiated based on evidence of DSC’s status as a troubled, small sewer company.  See January 28th Order at 25, n. 6; Ordering Paragraph 4.    ] 


PAWC is a regulated public utility corporation duly organized and existing under the laws of the Commonwealth of Pennsylvania that is engaged in the business of collecting, treating, storing, supplying, distributing and selling water to the public, and collecting, treating, transporting and disposing of wastewater for the public.  Water and wastewater service is furnished by PAWC to the public in a service territory encompassing more than 400 communities across Pennsylvania, with a combined population of over 2,300,000.  R.D. Finding of Fact No. 2.  PAWC is a capable public utility pursuant to Section 529(a) and (m) of the Code.  

By Secretarial Letter dated June 7, 2017, PAWC was notified that the Commission’s I&E had identified it as a proximate public utility providing the same type of service as DSC pursuant to Section 529(h) of the Code.  The Secretarial Letter established a deadline for filing a petition to intervene or other responsive pleading to which PAWC responded.  See Joint Petition, infra, at ¶ 3.  PAWC intervened in the investigation and fully participated in the proceedings.  

The matter was assigned to the Office of Administrative Law Judge (OALJ) for proceedings consistent with Section 529 and Commission Regulations, and the issuance of a Recommended Decision.  PAWC, I&E, the OCA, and Aqua, were participants in the investigation.  

After contested proceedings, presided over by Administrative Law Judge (ALJ) Steven K. Haas, the Parties agreed to a comprehensive Settlement to resolve all outstanding issues.  A Recommended Decision (R.D.), recommending approval of the Joint Petition for Settlement was issued March 20, 2019.  Pursuant to the Settlement, the Parties agreed that DSC met the six criteria of the law identified in Section 529(a)(1)-(6) of the Code for acquisition by PAWC.  66 Pa. C.S. § 529(a)(1)-(6).  The Parties to the Settlement established that DSC was not financially viable.  The essential terms of the resolution of the proceeding as contained in the Settlement are summarized, below:
a.	The Transaction	

Under the settlement, PAWC will purchase, pursuant to an Asset Purchase Agreement (APA), substantially all of the wastewater system assets of DSC for a purchase price of $61,700.00.5  In addition, PAWC has executed a Land Transfer Agreement (LTA) with Forest City Partnership (Forest City) for the purchase of approximately 140 acres of land that will ultimately be used and useful in the provision of wastewater service to the public throughout the entirety of DSC’s existing certificated service territory. The LTA provides for a purchase price of $420,000.00.  As part of the purchases under the APA and the LTA, the Joint Petitioners request Commission determinations that (1) the purchase prices are reasonable, and (2) because PAWC’s acquisition of DSC is the result of a Section 529 investigation, a depreciated original cost study is not required for the assets acquired from DCS and Forest City, because the purchase prices are reasonable.

5. 	Assets that are excluded from the transaction are identified on pp. 2-3 of the APA (Appendix A to the Joint Petition).

R.D. at 24. 

A Tentative Opinion and Order (Tentative Order) was entered April 29, 2019.  In the Tentative Order, the Commission modified the proposed Settlement and provided opportunity for comment regarding two areas not material to the dispute raised by the DSC Petition now under consideration.  See Answer, n. 2.  Comments to the Tentative Order were received.  The matter was ultimately resolved through a Final Opinion and Order of the Commission entered June 13, 2019 (Final Order), wherein the Commission approved a Joint Petition for Approval of Settlement of All Issues by PAWC, DSC, OCA, and I&E (Settlement or Joint Petition).

On March 26, 2020, an Order on Reconsideration was entered (Reconsideration Order) (tolling Order entered July 11, 2019).  The Reconsideration Order addressed issues raised by the OCA which issues are not germane to the Petition under consideration in this Order.

As noted, under the Transaction and Settlement, in pertinent part, PAWC agreed to acquire substantially all of DSC’s wastewater system assets[footnoteRef:4], together with, approximately, 140 acres of land[footnoteRef:5] owned by Forest City, an affiliate of DSC, (Property) that will be used to provide service to the existing 39 homes in the Wild Acres Development in Delaware Township, Pike County, as well as to the remaining build-out of the 306 lots.  An executed Land Transfer Agreement between FCP and PAWC was attached to the Settlement, which was subsequently approved by the Commission.  [4:  	Section 529(e) of the Code provides that, if the Commission orders a capable public utility to acquire a small water or wastewater system and the parties are unable to agree on a negotiated purchase price that the Commission finds reasonable, the purchase price will be determined by following the procedure prescribed for exercising the power of eminent domain.  R.D. at 25, n. 6; 66 Pa. C.S. § 529(e).  ALJ Haas found, and so recommended, that the record evidence supported the conclusion that the $61,700.00 purchase price was fair, reasonable and, therefore, in the public interest.  Concomitantly, the Parties to the Settlement agreed that the purchase price of $420,000 for the 140 acres was fair, reasonable, and, therefore, in the public interest.]  [5:  	A purchase price of $420,000 for 149 acres was cited in the R.D.  See R.D. Finding of Fact No. 33, referencing Land Transfer Agreement, Exhibit A p. 1.] 


PAWC required the purchase of the Property (140 acres of land owned by Forest City) as part of the Transaction and Settlement, in order to provide wastewater to the entirety of DSC’s service territory.  See R.D. Finding of Fact No. 33.  The acquisition of the Property was an integral part of the Settlement.  As found by ALJ Haas:

No party disputes that the purchase by PAWC of the 140 acres of land from Forest City is a necessary component of the overall transaction that will allow PAWC to construct and install the necessary facilities to serve DSC’s service territory both now and in the future.  Neither does any party dispute the $420,000.00 purchase price as unreasonable or excessive. The parties have agreed upon this particular transaction, including the purchase price, as a necessary and acceptable component of the overall settlement in this proceeding.  I&E stated, “[t]he acquisition of the land presently owned by Forest City is essential to achieving public sewer service to the maximum number homes.  The ultimate buildout of the subdivision is estimated to be 306 homes.” (I&E Stmt. in Support, p. 8).

R.D. at 26. 
 
As noted, the Final Order was entered in this matter on June 13, 2019.  The Ordering Paragraphs of the Final Order are detailed and set forth the mutual obligations, stipulations, and agreements among the Parties to the Settlement.  We reprint, in pertinent part, the Ordering Paragraphs:

*         *          * 
4. That, if no Party withdraws from the Settlement pursuant to Ordering Paragraph No. 3, this Opinion and Order shall be [sic] become final without further action of the Commission, and it is further ordered that:

a.	That the Joint Petition for Approval of Settlement of All Issues by Pennsylvania-American Water Company, Delaware Sewer Company, the Office of Consumer Advocate, and the Pennsylvania Public Utility Commission’s Bureau of Investigation and Enforcement, filed on October 12, 2018, at Docket Number I-2016-2526085, is hereby approved, as modified herein.

b.	That, consistent with 66 Pa. C.S. § 529(d), and subject to the condition set forth in Ordering Paragraph No. 4.d., below, a certificate of public convenience shall be issued pursuant to Section 1102(a)(3) of the Public Utility Code, 66 Pa. C.S. § 1102(a)(3):

(1) [bookmark: _Hlk11146020][bookmark: _Hlk529272006]Evidencing Commission approval of Pennsylvania-American Water Company – Wastewater Operations’ acquisition of substantially all of the wastewater system assets of Delaware Sewer Company pursuant to the Asset Purchase Agreement dated August 31, 2018, between Delaware Sewer Company and Pennsylvania American Water Company – Wastewater Operations (Joint Petition, Appendix A);  

(2) Evidencing Commission approval of Delaware Sewer Company’s sale of substantially all its wastewater system assets to Pennsylvania-American Water Company – Wastewater Operations; and 

(3) Evidencing Commission approval of Pennsylvania-American Water Company – Wastewater Operations’ acquisition of approximately 140 acres of land, to be used and useful in the provision of wastewater service to the public in the entirety of Delaware Sewer Company’s existing certificated service territory from Forest City Partnership, LLC, pursuant to the Land Transfer Agreement dated August 31, 2018, between Pennsylvania-American Water Company and Forest City (Joint Petition, Appendix B);

*         *          * 
5. That if Pennsylvania-American Water Company – Wastewater Operations determines that the transaction will not occur, they will promptly file notice of such determination with the Commission.

6. That if the Commission receives a notice pursuant to Ordering Paragraph No. 5, this matter shall be assigned to the Office of Administrative Law Judge for such further action as may be warranted.

See Final Order at 11-16.

Discussion

A.	The DSC Petition

Pursuant to the Settlement, there are, primarily, two operative agreements between PAWC and DSC that comprise the Transaction: (1) an Asset Purchase Agreement (APA), whereby PAWC has agreed to purchase substantially all of the wastewater system assets of DSC for a purchase price of $61,700.00; and (2) the Land Transfer Agreement (LTA), which pertains to the Property to be purchased at the agreed-upon price of $420,000.  See Petition at ¶ 5; R.D. at 24.[footnoteRef:6]  The Parties agree that the Property will be used and useful in the provision of public utility wastewater service to the service territory of DSC.   [6:  	The LTA, in turn, contained a provision which is identified as “Form of Land Indenture” (Indenture).  See Petition at ¶ 6.  Under this Indenture, DSC maintains that, as a matter of record, and imputed knowledge, PAWC should have been aware that the Property was subject to a recorded deed conveying mineral rights to its affiliate, Linde.  Petition at ¶ 8.] 


DSC asserts that, upon executing the LTA on August 31, 2018, PAWC had actual knowledge that its affiliate, Forest City, had conveyed mineral rights associated with the Property to Linde, an affiliate of DSC who was not a participant in the proceedings.  Petition at ¶ 8.  On recording the Form of Land Indenture transfer as evidenced by deed, recorded June 8, 2018, in Pike County, said transfer became a matter of record.  Id. 
Based on the foregoing, DSC argues, inter alia:  (1) DSC is ready, willing, and able, to close the Transaction and, through its affiliate, Forest City, provide a signed deed for the 140 acres Property using the Form of Land Indenture attached to the LTA identified as Appendix “B” to the Joint Petition; (2) the Form of Land Indenture was, as noted, attached as an appendix to the LTA which was a part of the Joint Petition (Appendix “B” to Joint Petition) and the LTA and Indenture are the documents referenced and approved by the Commission in the Tentative Order and Final Order entered in these proceedings; and (3) the Commission has issued a directive to PAWC to purchase the 140 acres Property from its affiliate, Forest City, pursuant to the LTA dated August 31, 2018.  This directive has not been stayed or challenged and should be acceptable as filed.  Petition at ¶10 (page 5); ¶14.

In its Petition, DSC explains that a dispute arises between DSC and PAWC that has resulted in the failure of PAWC to close the Transaction.  PAWC has not proceeded to closing based on the position of PAWC and PAWC’s insistence, that Linde, as the “Mineral Holder” of rights concerning the Property, enter into a Surface Use Agreement with PAWC.  Petition at ⁋14.  A form of the proposed, Surface Use Agreement is attached to the DSC Petition.

DSC objects to the imposition of the Surface Use Agreement by PAWC as a condition precedent to closing.  DSC states that the Surface Use Agreement was not what was negotiated among the Parties as part of the Settlement, is beyond what was negotiated and approved by the Commission in the orders entered in the proceeding, and is a document unilaterally drafted by PAWC in October, 2020, without any discussion with Linde.  Petition at ⁋11.  DSC adds that the proposed Surface Use Agreement is not a “normal” closing document confirming the terms of the Land Use Agreement.  Petition at ¶ 12. 

In conclusion, DSC avers that the Surface Use Agreement is not a document that PAWC had any reasonable expectation would be signed and recorded as part of the Transaction.  Petition at ¶ 13.  Contrary to the position of PAWC, DSC asserts that the reasonable expectation of the Parties was that the closing of the Transaction would proceed according to the executed LTA and Indenture - documents that were part of the Settlement of All Issues approved by the Commission in the Tentative Order and Final Order in the proceedings.  Id. 
 
For relief, DSC requests that PAWC be directed to proceed with closing by a date certain of March 1, 2021 but does not offer any explanation for that date in the Petition.

B.	PAWC Answer and New Matter[footnoteRef:7] [7:  	Unless specifically noted, page references to “Answer” will include the “New Matter” portions of the PAWC response.] 


In its Answer, PAWC opposes the Petition on the basis, inter alia, that DSC seeks to amend a final Commission Order by requiring the closing of the Transaction by a date certain without, allegedly, a change in facts.  Answer at 4.  PAWC cites Duick v. Pa. Gas & Water Co., 56 Pa. PUC 553, 558-559 (1983); 51 PUR4th 284, 288-289 (1983) (Duick) and posits that the Petition does not meet the well-established standards of the holding in Duick.  Answer at 3-5, citing also, Application of Susquehanna Valley Limousine, Inc., Docket Nos. A-2013-2395502 and A-00110765 (Order entered November 13, 2014).  

Based on the foregoing, PAWC acknowledges that there is a dispute between DSC and PAWC regarding the necessity for the Surface Use Agreement.  In light of this factual dispute, PAWC agrees that a remand and evidentiary hearings would be appropriate.  Answer at 8.  However, PAWC takes the position that should the Commission direct proceedings on remand, DSC should be required to make an affiliated interest arrangement filing for an examination of DSC’s affiliated interest arrangements with Forest City, Linde, and other relevant affiliates which “threaten to undermine the Settlement.”  Id.

In the alternative, PAWC answers that, in the event that the Commission decides to grant the Petition, that it do so in a Tentative Order.  This request is based on the observation that the decision would amend a prior Order and the Settlement it approved.  Parties had the opportunity to withdraw from the Settlement if it was modified by the Commission.  Therefore, if the Commission modifies the Settlement, PAWC argues that, by requiring closing on the Transaction by a date certain, the Commission must give the Parties an opportunity to withdraw from the Settlement.  Answer at 8.

The crux of PAWC’s position in opposition to the DSC Petition is set forth at Paragraph No. 9 of its Answer.  In further support of its position, PAWC also cites to Sections 6.3 and 6.4 of the APA, which require DSC to cooperate with PAWC to cause to be taken any actions reasonably requested by the other party to make effective the transactions contemplated in the APA.  Answer at 15.

In New Matter, PAWC explains that DSC should be directed to make an affiliated interest filing with the Commission.  PAWC relies upon Section 2101 and 2102 of the Code, 66 Pa. C.S. §§ 2101; 2102, to argue that the Linde-Forest City deed, (Indenture) is part of an affiliated interest arrangement that has not been submitted to the Commission for review and approval as consistent with the public interest.  Answer at 19. 

PAWC raises the issues associated with the ‘Forest City-Line’ deed as a circumstance important to the public interest “outside” of the conditions of its acquisition of the DSC system: 
23. 	If the Transaction does not close, the FCP-Linde Deed will potentially impact DSC’s service to its customers by restricting the use of land upon which DSC may need to install a treatment system in order to provide safe, adequate, and reliable wastewater service to its customers.  As such, Commission review and approval of DSC's affiliated interest arrangement with FCP, Linde, and potentially other affiliates is also important to the public interest outside the context of a PAWC acquisition of the DSC system.   

PAWC Answer (New Matter) ¶ 23; (emphasis supplied).

PAWC, in addition to the arguments summarized in this Opinion and Order, relies on the language in the Forest City-Linde deed to state that the attachment of this deed evidences its good faith in arguing that there is a discrepancy between the Forest City – Linde deed and the “Provided However” clause language included in the Indenture attached to the LTA, which was approved by the Commission in its Final Order. 

In conclusion, in New Matter, PAWC urges this Commission to require DSC to make an affiliated interest filing, “. . . in order to gather information about the affiliated interest arrangement with non -regulated affiliates for purposes of other potential legal actions” – even if the Commission does not have jurisdiction over the affiliated entities.  See Answer at 20-21.[footnoteRef:8]   [8:  	On review of the Forest City – Linde deed attached to its Answer, it is noted that a Scott F. Linde is identified as “Manager” of Forest City in the transfer to Linde NGS, LLC. ] 


C.	DSC Reply to PAWC New Matter

In the DSC Reply to New Matter, DSC explains that PAWC does not cite to any Commission Regulation as authority for the arguments it presents that DSC should be required to make an affiliated interest filing regarding arrangements with affiliate entities.  Rather, DSC contends “New Matter” is a pleading opportunity available in response to a complaint allowing a respondent to plead an affirmative defense to the complaint or a material fact which is not a denial of complaint averments.  DSC Reply to New Matter at 1, n. 1.  Accordingly, DSC submits that PAWC’s New Matter should be summarily dismissed.  DSC Reply to New Matter at 1.

DSC, however, states that it desires to move the Transaction to closing and, consequently, submits its Reply.

In the hope of producing a successful resolution of the Surface Use Agreement, which is the sole impediment to closing, DSC is willing to address the alleged, discrepancy in the Indenture language as raised by PAWC and PAWC’s concerns with the surface use of the Property.  DSC Reply to New Matter at ⁋ 7.  DSC proposes the following edits to Paragraph 2.a of the PAWC proposed Surface Use Agreement and DSC will agree to produce the executed Surface Use Agreement at closing: 

4th Line - Add after written consent of PAWC, “which shall not be unreasonably withheld, delayed or conditioned.”

7th Line - Add after PAWC, “which shall not be unreasonably withheld, delayed or conditioned.” 

DSC has attached PAWC’s proposed Surface Use Agreement with the DSC’s proposed edits in a “redlined” version attached as Appendix A to its Reply.

D.	Legal Standards

1. Petition Seeking Rescission and Amendment of a Final Order

DSC has filed its Petition pursuant to 52 Pa. Code § 5.572, pertaining to the filing of petitions for relief following a final Commission order.  

The Code establishes a party’s right to seek relief following the issuance of the Commission’s final decision.  See Section 703(f)-(g), 66 Pa. C.S. §§ 703(f)-(g), relating to rehearing, rescission, clarification and amendment of orders, and other relief.  Requests for relief in the nature of reconsideration, rehearing and/or rescission or amendment, must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, addressing petitions for relief following the issuance of a final decision.  52 Pa. Code § 5.572.

In exercising our authority to amend or rescind an order pursuant to Section 703(g) of the Code, the Supreme Court of Pennsylvania has stated: “Because such relief may result in disturbance of final orders, it must be granted judiciously and only under appropriate circumstances.”  See City of Pittsburgh v. Pennsylvania Department of Transportation, 416 A.2d 461 (Pa. 1980), see also, ARIPPA v. Pa. PUC, 792 A. 2d 636 (2002).

While a petition under Section 703(g) may “properly raise any matter designed to convince the commission that it should exercise its discretion . . . to rescind or amend a prior order in whole or in part,” at the same time “[p]arties . . . cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against them.”  Duick (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. 1935)).  
As we have held in Duick, what we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked or not addressed by the commission.  Absent such matters being presented, we consider it unlikely that a party will succeed in persuading us that our initial decision on a matter or issue was either unwise or in error.  See Duick.

E.	Disposition

As a prefatory matter, we advise the Parties that any issue that we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

1. Rescission and Amendment of the Final Order

We shall deny the DSC Petition to the degree it requests a directive that the Transaction as part of the Settlement, be closed by a date certain.  The Petition does not meet the standards of Duick in this regard. 

PAWC is correct in noting that there was no closing date in the Final Order.  The imposition of a directive to close the Transaction by a specific date, at this time, would constitute a material change in the approved Settlement Agreement.  The Settlement Agreement provides, inter alia, that closing will commence within thirty days of completion of a specific list included in that Agreement.  Whether or not that list has been fulfilled is not in the factual record.
  
Also, we note that DSC does not offer any support for its request that the Transaction be closed by the date certain cited in its Petition.  Therefore, the Commission cannot grant the enforcement action as requested by DSC.

We are not inclined to disrupt the Settlement Agreement at this time.  We note that in Ordering Paragraph No. 5 of the Commission’s Final Order issued on June 13, 2019 in this matter, PAWC was directed to promptly file notice if it determines that the transaction will not occur.  Similarly, Ordering Paragraph No. 9 effectively provides that DSC will remain a regulated public utility subject to Commission jurisdiction and the Code until PAWC files notice that the transaction has closed.  Because PAWC has not filed this notice, DSC continues to retain its responsibilities as a public utility.

The Commission’s main concern in this proceeding is that the 39 customers of DSC receive safe, adequate and reasonable service as soon as possible.  The present DSC system, as noted, includes cracked and broken pipes leading to puddles of effluent on an unprotected sand mound which, due to its lack of fencing, hosts recreational all-terrain vehicles instead of providing a sound, environmentally safe disposal of wastewater.  Until the Transaction is completed, those customers of DSC are not receiving the safe, adequate and reasonable service that all Pennsylvania citizens should be able to expect from a public utility.  66 Pa. C.S. § 1501.      

Due to the environmental concerns raised by the condition of the DSC system, the remaining lots in the Wild Acres Development may not be properly developed until this system is transferred into PAWC’s hands, as a capable public utility, repaired and running.

Based on the foregoing, and to give the Parties an opportunity to address this issue, the Commission will require the Parties to provide an update on their progress no later than three months from the entry date of this Order.  At that time, if no progress had been made, the matter will be reevaluated by the Commission’s Bureau of TUS, which will make a report that will include a recommendation as to whether closer scrutiny of the DSC affiliates should be made and a recommendation as to whether to return the matter to the Office of Administrative Law Judge for an independent determination of the future of the unresolved issues.  

Conclusion

Based on our review, we will deny the Petition of Delaware Sewer Company to Close Transaction by March 1, 2021, to the extent the Petition requests rescission and/or amendment of the Final Order to require the closing of the Transaction approved therein by a date certain, March 1, 2021.    

We shall require that the Parties provide a status update on their progress to close the Transaction approved in the Final Order, et al, no later than three months from the entry date of this Order.  A copy of the status update shall be served on the Commission’s Bureau of TUS, which shall evaluate and make a report that will include a recommendation for the Commission’s review and consideration; THEREFORE,

		IT IS ORDERED:

1. That the Petition of the Delaware Sewer Company to Order Pennsylvania-American Water Company to Close the Transaction by March 1, 2021 is denied.

2. That Pennsylvania-American Water Company shall file an update on the status and progress of this case no later than three months after the entry date of this Opinion and Order.
		3.	That a copy of the status update report as directed by this Opinion and Order shall be served upon the Commission’s Bureau of Technical Utility Services and that the Commission’s Bureau of Technical Utility Services shall evaluate the status update and prepare a report and recommendation for the Commission’s review and consideration, if appropriate, consistent with this Opinion and Order. 

[image: ]							BY THE COMMISSION,




							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  March 11, 2021

ORDER ENTERED:  March 19, 2021
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