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U E T OPINIONANDORDER

_F L

o 4 Before the Cotmmssxon for consxdemﬁon are the Exceptlons of
| | - | Txffany Assocxates (Complamant) ﬁled on July 15, 1998 to the Inmal Decxszon of ,
e Adnumstratwe Law Judge (ALJ) Lany Gesoff whmh was 1ssued June 26, 1998 i
'Buquesnﬁ Lfght Company (Respondent or Duquesne) ﬁled Reply Excepuons on |
. Juiy 24, 1998,

. Hi’étm&ytﬁfthé pmedmg

On J anuary 16 1998, the Complamant ﬁlcd a Formal Complami:
E agamst Duquesne nght Company wherem 1t alleged that the RespOndent refused |
. ﬁs request to master meter the senior c:mzen aparmxent buﬂdmg which it owns S

¢ ol - Tha Camplamant requested that the Co:rmussmn exthe; void the Duquesne Light
£ Company‘ tanff ruie prohlhxtmg resxdentlal master metermg or grant 1t an




éxemptioﬁ from the rule based on 2 grandfatheréd 5tatus or ecbﬁdnﬁc hardship
- On February 20 1998 Duquesne Light Company filed an Answer adxmttmg to
certain Complamt alleganons and denymg others. : ‘ '

 Discussion

, ALI Gesoﬁf made fourteeu (14) Fmdmgs of Fact and reachcd ‘ |
- seven (@) Conclusmns of Law. The Findings of Fact and Conclusmns of Law are

o mcc:rporated herem by reference and are adopted thhout comment unless

' Specaﬁcany 1dent1ﬁed and chscussed

, The Compiamant challenged the mtexpretahon of the Duqueane "
| Light’s Tariff Rule 41, Tocated on First Revxsed Page No. 25 of Supplement No 1 =

 toits TanffElectnc Pa. P.U.C. No. 17, which reads as follows:

41, PROHIBITION OF RESEDENTIAL '
MASTER METERING Each Residential =~
-~ dwelling unit in a building must be individually
~ metered by the Company for buildings
connected after January 1, 1981, Forthe
: urpOSes of the Rule a dwellmg unit 1s deﬁned :

One or more rooms for the use of one or
mote persons as a housekeeping umt
 with space for eating, living, and
sleeping, and permment provisions for e
~ fcaokmg and samtanon

Thxs Rule does not preclude the use nf a smgle meter a

for the common areas and common faczhues of a
multk*tenant bmldmg ‘
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; 'Hns Rule shall not affect any practme undertaken pnor
to January 1, 1981 :

8 ; (Complamant’s Exh1b1t 4; Tr. 14-15, Fmdmgs of Fact 13)

| The ALJ found that because Taffany Assamates is the Complamant o |

g mﬁns proceedmg, it bears the burden of ploof (Section 332(&) of the Puhhc
- Utility Code (Code), 66 Pa. C.S. §332(a)). The ALI noted fhat to establish a
n sufﬁcxent cage against a utility and. satxsfy the burden ofproof a Complamant

must sﬁcw that the utility is responsﬂale or accountable for the pmblem descnbed - |

~inthe complaint. Feinsteinv. thiadelphza Subur ban Water C’ompany, 50 Pa.
- PUC 300 (1976) | v |

The ALJ revxewed the assemons made by the Complamant m s

' snpport of its req‘uest for master metermg First, The. Complamant submxtted that '
5 in the long run, customers will beneﬁt from master metenng because the chm ges ﬁ' s
: for rent and electric will be on one bﬂl and volume dlscounts will be passed on to -
= the tenants. “To the comrary, the ALJ accepted the Respondent’s testlmony that

master metering, rather than prowdmg a beneﬂt; actually increases energy

i consumpnan, therefore the ALJ concluded that any possxbla financial benefit to
the Complamant and its tenants as a r.esult of master metenng is outwelghed by the
4 harm it would do to the public’s interest in consemng natural resaurces and

o keepmg energy costs Iow (I D. PP 9-10) '

Secemi, the Complain'ant arguéd that it would énjoy a‘beneﬁ‘t from a o

 marketing advaﬁtage because the Tiffany Apattments woui& be less expenswe to
o ‘operate, allomng it to advertise fower rental rafes. The ALJ found the Comni~
_ ‘ ‘pimnant s mrkehng advantage, howevex, would nat be shaxed by other senior
. aparﬁnent bnﬂdmgs smﬂaﬂy situated. The ALJ concluded that ﬂns would molate “
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the prolubmoﬁ agamst dxscnmmatmy service set forth in Section 1502 of the
Pubhc Utility Code, 66 Pa. C. S. §1502 whxch states as foﬂows

No public utility shall, as to service, make or grant
any unreasonable preference or advantage toany
‘person, corporation, or municipal corporation, or
subject any person, corporation or municipal
corporation to any unreasonable prejudice or
disadvantage. No public utility shall establish or
maintain any unreasonable difference as to service,
either as between localities, or as between classes of

service, but this section does not prohibit the

~ establishment of reasonable cl,ass‘iﬁcations of serviiée,

‘ ’I‘lmd, the Complainant subxmtted ﬂlat energy conservatlon and
deregulaﬁon have reduced the need for Tariff Rule 41 because peOple are more

 attuned to conserving energy. The ALJ found that the Complainant has produced

1o evidence of the trends in energy conservation among the general population or

thé senior citizen population since the Commission approved Tariff Rule 41;

therefore, ﬁie'Complainant’s.argu‘ment ‘regarding the effeéts of energy
conservation and deregulation failed. (LD., pp. 11-12).

- Pourth, the Complainant telied,,‘ on Selective‘portions of the Public

| Uﬁlitny‘egulatory Policy Act of 1978, 16 USC §§2601 et seq. (PURPA), to
 support its position that master metering is not prohibited. The Complainant 4

submitted that under Section 2001 of PURPA Congress found that the protection
of the public health requires equitable retail rates for electric consumers and

 Section 2611 provides that the purpose of PURPA is equitable rates to electric
 customers. (Tr. 23; Complainant’s Ex. 6 and 7). The Complainant also submitted
that Section 2623fb)( 1) of PURPA mentions only new buﬂdmas not buildings

-~ constructed or connected before 1981; ﬂlerefore the prohlbmon of master

Comeevs 4 '
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1981 (Tn 24; Complamant’s Ex 24) (I D,, p 1’?)
- Regar{ding Master Metexing, ’Séictiqn 2623(5)(‘€)readsas fbilowé: fap

(1) Mastermetering. To the extent deiermmed o
~ appropriate under section 115(d} .
{16 USCS §2625(d)] mastering metermg
of electric service in the case of new
‘buildings shall be prohibited or 1estrxcted
to the extent necessary to catry out the
purposes of the tzﬂe ‘ A

o (16 USCS §2623(b)m)

, , The Résgcndent’s thncss referenced Sectmn 26 Il Wthh deals e
e Wzth the purpose of PURPA, in its ennrety ‘ Ve

1 consexvanon of energy supphed by electnc
. ufilities; o
- (2)  the optimization of the efﬁc:ency of use of
-~ facilities and resources by electric tilities; and
. e (3): eqmtable rates to electnc consumers e
i The Respondent emphaswed that the purpose of TPURI’A 15 more than Just -
o iethabIe rates to elecmc customers. Duquesne’ s Tariff Rule 41is the duect result i
= cf PURPA andi is desxgned to conserve energy, The Res’pondent: mtroduced mto
lewéence the Recommended Decmmn and Comnnssmn Order approwng of
. Duquesne s Tatiff Rule 411, The Commxsmon 5 Order, after reciting the purposes -

1 'Of PURJ?A in Sec’n;cm 2106, fmmd that Duquesne L:ght s Tanﬁ Rule was in |

(Tr 34)

Coessevs s

Whlch at ﬁxe time the Comxmssmn approved 1t was Tamff Rule 42. ‘ : oy : 1




o kTr 34—35 See Pennsy[vama Public Utility Commzsszon v, Duquesne nghl

-compliance with PURPA’S master metering standards. (Respoﬁdent"s Ex ‘1‘“

i Company; 54 Pa. PUC 695,767, 772. (1981); Docket No. R~80011069)

The ALJ‘ noted that it is clear that PURPA’S purposa is threefold to -

conserve energy, to optimize the eﬂ“ c:teﬁcy of the use of faclhﬁes and resources by
electric uuhnes, and to prowde eqmtable rates to elecmc customers In addmon
: - the AT.J concluded that Duquesne Light's Tariff Rule 41 comphes w1th the -
- purpose of PURPA The ALJ noted that, the T1ffany Apartment bmldmg was
- constructed in 1965 and mdmdually metered for electricity before J anuary 1,
| 1981, (Fmdmgs of Fact Nos. 3 and 4). The ALJ concluded that even if Tlffany
. Apartments were to be considered a new building, master me’termg would not meet
the ﬁrst PURPA purpose — to conserva energy. The ALI concluded that the
master metermg of Tiffany Apartments 1s not pemntted by PURPA or Tanff .
:Rule 41. Tn addmon, the Complainant did not produce emdence to show that
 Tasff Rule 41 is unreasonable or arbltrary {L D » P 15) '

| Fmallym the Complamant contended that Tanﬁt‘ Rule 41 mcludes a

| " grmdfather excepnon to the master metenng rule for bmldmgs connected before |
- 1981, The Complamant relied on the last sentence of Tariff Rule 41 wluch 1eads
as fo]lows “The Rule shall not affect any practxce 1mdertaken pncn to] anuary 1,
4 "1981 ” The Complainant asserted that a “practice undertaken prior to Ianuary 1,
| 1981” includes the pracﬁce of. couvemng individual meters to one meter and that

1* ﬂus prac:tlce commues for buﬂdmgs cormected before 1981. The Complamant o
 contended that Tiffany Apartmcnts fits into this- excepﬁon because it was

: connected before 1981 (I D, pp 15 16) ‘ .



The ALY agreeci with the Respondent’s ar gument that if grand- ~

faﬂlenng applied in tlus proceedmg it would have to refer to master metering, the
practlce newly prohibited by Tariff Rule 41. Under such a grandfaﬂier ciause, G

only master metered tesidential apartment bmldmgs connected before 1981 could

continue fo be mastex metered after J anuary 24, 1997 the effechve date of Tariff
Rule 41, which is not the case here because Txffany Aparﬁnents was not master
metered ‘before January 24, 1997. The ALY concluded ’that the Complamant had
not met its burden of proof (I D. pp 16-17). B '

‘The E?‘lcéptians:f E

Tﬁe Complainant’s Except;ons address twn (2) issues. In the fnst
Exception the Complamant argues that the ALJ erred in his mteijpretatlon of
relevant porncms of the PURPA. The Complamant subrmts that after citing

Sectxon 2623(1)){1) of PURPA, the ALJ 1gnored the argument and the plam

language of the statue, i.c., that it only applies to “new” bnﬂdmgs The Com-
plamant avers that if Congress wanted to make the PURPA apply to ex1stxng o
buildings it Wmﬂd not have used the word “new” m the two (2) sec’uons of the
PURPA that refer to the master metermg provlsmns (Exc pp 1-2) B

In 1ts Reply Excephons, the Respondent submlts that the v
Complamant enoneausly argues that beoause PURPA only promblts master

metenng in “new” bmldmgs5 master metenng is not p;rchlbl’[ed, and is even -

reqmred in “old” bmldmgs The Respondent argues that PURPA d1d not pI‘Ohlblt o
master metering m existing bmldmgs, as it Would requne the expenswe xetroﬁttmg e
,of those buﬂdmg,s already master metered to mdmdual metenng As aresult,

those bmldmgs aheady master metered were g1andfaﬁxexed ie. exempt from the
PURPA requn'ements ' : o

osisevs e 7




= wmterpretatlon (Exc pp 3 4)

The Respondent ﬁu’ther submxts that the reasons set forth in PURPA

o for prohibltmg master metermg in new buudmg,s (eonservaﬁon of energy, ' o

- : B »optxmlzatlon of the efﬁcxenoy of u use of facilities and resom ces, and equltable rates

to consumers) are equally applicable to Duquesne s pro}ubxtton agamst sw1tch1ng 8 |

~ from individual metering to master metermg m older buﬂdmgs Therefore the
. 'Complamant’s Exeeptlon should be denied. (R Exc pp 1~2}

The Complamant subxrnts in its second Except;on that the term e

- o connected” as used in the Respondent s Tanff Rule 41 can only be 1nte1preted as
o applymg to new. buildings, i.e. - when anew bmldmg is cozmeeted to the power S

gnd The Complamant submlts that the ALY erroneously accepted the E

: Respondent’s mterpretauon of Tanff Rule 41 as proh;bmng master metenng for | | |
‘ any bmldmg connected afte1 January I, 1981, '

The Complamant argues that the Respondent in 1ts 'lanff Rule 41

; has ehanged the wording of the enabling Iegxslaﬁon in PURPA from a prohibmon ‘ A

against master metenng applymg only to new buﬂdmgs to a proh1b1t10n agamst

i = master metering for “bm}dmgs connected after January 1, 198 1”Cempha51s added).
: The  Complainant submits that the Respondent mterprets connected” broadly as
occurring whenever power is shut off to a building and then 1eoonnected | : '
i ; CAccotdmg to the Complamant the Respondent m an attempt to broaden the ;
e leglslatwe gmnt from Congress, tried to extend the prolnbmon against master : |
e metermg to old buﬂdmgs or bmldmgs buﬂt before J anuary 1, 1981 w1th the use of

connected i a term not mentloned in the PURPA statute and not deﬁned in Tariff

 ~7 Rule 41, mstead of the PURPA language of “new which has‘ an unamblguous

oesmsevs D




In its Reply Bxcephons the Reapondent subtmts that term |
| “eonnected” certamly would melude ‘new’ buﬂdmgs as well end any olde1

» | B bmldmgs that for some reason had to be 1econnected after J anuary 1 1981. The ,
Gede _Respondent submits that the ALJ comecﬂy mtelpreted Tanff Rule 41 as pro~

- hibiting any master metering of residential bmldmgs whwh Were premously

o ~ metered ’becauSe the sw1tch to master metemng would reqmre electrle serv1ce be >

dlscotmected then “cennected after January 1, 1981” Therefore the Complam—' .
E ant’s Excepflon should be demed (R E‘ce p 2) o ‘

The Respondent argues that by lnmtmg 1ts focus to. whether the
premse iantruage of PURPA and Duquesne s Tariff Rule 41 apply only fo new

= bmtdm«s the Complainant overlooks the overall objectl,ve of requmng mdmdual i

. metersin remdenhal dwelling units. As noted 1 the ALI‘ s Im’ual Demsmn the
beneﬁts to the Compiamant and its tenants resulﬁng fro*n master metenng a;re :
: outwelghed by the pubhc mterest in the conservanon of energy and n keepmg |
: energy costs low Thus, master metenng w0uld result in tenants wﬁh low energy o
use subsxdlzmg tenants w1th high energy use The maxketmg advantage the
Complamam: would enjoy as aresult of master metermg would result i in nnlawﬁll
| 'dlscrmnnatory rates Lastly, there is no record ewdenee that energy conserva,tlon
and deregulaﬁon has now reduce the need to Pt ohxbxt master metermg (R Exc

pp- 2—0) |

- Axialjisis; o

We have caxefully revxewed the :Issues presented in ﬁns matter, and
owr rev1ew of the ewdence leads us to adopt the ALJ ’s conclusmn that Duquesne s

g Tariff Rule 41, (First Revised Page No. 25 of Supplement No,e 1toits Tariff .
~ Electric - Pa. PUC No. 17) complies with the redujreliients- ﬁndéf PURPA i

Cemem g




e metermg

’ o connected before 1981 could continue to be master metered after J a,nuary 24
1997, the effective date of Tariff Rule 41, which is not the case hera bccause

I‘he Complamant argned in 1ts first Exception, that the ALJ erred in

~ his mterpretanon of relevant portions of the PURPA is wzthout ment The pmpose |

of PURPA and the Respondent”s Tariff Rule 41is to p1 onote ccnservatlon of
energy, opnmzanon of the eﬂiclenay of use of facﬂmes and 1esuurces and
equitable rates to wnsumers We find that the mterpretahon of PURPA asit

g relates to metering requnes the hnkage of usage to the cost of the utlhty semce in

'order to ;ﬁromate conservatmn The pubhc interest in the consewanom of enexgy
v ‘and in keepmg energy costs low outwexghs the beneﬁts 1esu1tmg ﬁom master

: We reject the Complaman’c’s argument that bec:ause PURPA only
Ly pl‘OhlbItS master metenn g in “new” buﬂdmgs, master metermg is not prOhlbltEd
- and is even required, in “old” bmldmgs We agree with the Respondent s i
' argument that PURPA did xmt prohlblt master metenﬁg in ex1stmg buﬂdmgs —

o ’because it would requlre the expensive retroﬂttmg of those buﬂdmgs already

: master metered to mdmdual meters. As aresult, those bmldmgs aiready master

«métered were & andfathered, i.e. exempt from the PURPA reqmrements Under T

i sucha grandfather clause, only master metered re51dent1al aparﬁnent baﬂd:xngs
| Tlffany Apartments clearly was not master metered before J anuary 24 1997
| Therefme we wﬂl deny T1ffany Assoc;ates Exception. L - |

In its second Excepuon, the Complamant argues that the term
: cannected” as use& in the Respondent s Tariff Rule 41 can only be mterpreted as

o app!ymg to new buﬂdmgs 1 e., whena new building i is connected to the power

: fgmd The Complamant su‘bmxts that the ALJ erroneousiy accepted the .
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; Rebpomient’s interpretation of Tanff Rule 41 as pmmbmng master metenng for -
- any bmldmg connected after J anuaxy 1, 1981 We af:cept the i mterpretatxon of both

: the ALY and the Respondent that Tariff Rule 41 prohxbﬁs any master metermg of

: E fes;denhal buﬂdmgs which were prewously individually metered beoause the
thch to master meteﬁng would: requirc that electric service be discormected and ; |

then connected at a future date (i.e., a date Whmh is after Ianuaxy 1 198 1)
: Therefére we will deny Ti&any Assmlates Excepnon .

- The Complmnant’s refmest that the Comxmsszon e1ther voxd. ﬂxe i

e fDuquesne Light Company tariff rule proinbltmg res1denhal masten metenng or .

: grant it an exemption from the rule based cn a grandfathered status or econonuc
o hardshlp will be denied. We find that the benefits to the Comp]amant and i its
tenants resultmg from master metenng are outwexghed hy the publzc mterest in tha _

; conservauon of energy and in keepmg energy costs low. The purposa of PURPA
| and the Respendent § Tmﬁ‘Rlﬂe Alis to pramca*e ccnservaﬁan af energy, :
£ opttmlzaﬁon of the efﬁmency of use of facﬂmes and raseurces and equxtable 1ates

Ao cansumers

“Conclusion

| , Based upon the foregomg dzscussmn, we wm deny the Excepuons af L
B the Compiamant ‘We adopt fhe Initial Declsmn of ALI Gesoff i all respects, : P \
THERE‘FORE -

IT IS ORDEREW '

1| That the Excepnens of Tlffany Assomates are hereby demed

oesmevs S
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L 2, That the Inmal Decxszon of Adxmmstrauve Law Judge Larry e
o Gesoff in T ﬁ”any Assoczates v. Dugesne Ltghr Compazyf Docketed at |
. No c-00931 1142, is hereby adOpted by this Op:mon and Order.

5. Thatte doskein s Pmcéedingibé; markedbloseaﬁ
BY THE COMMISSION,

, JamesJ McNulty
» Secret iy

. (SEAL) , | ’
’;VORDERADDPTED November 19, 1998 E e

'GRDERENTERED 3@3\{ 2 9 @%




