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BY THE COMMISSION:

[bookmark: _Hlk54681843][bookmark: _Hlk37835909][bookmark: _Hlk54175764]Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Partial Reconsideration (Petition) of Verizon Pennsylvania LLC and Verizon North LLC (collectively, Verizon) filed on January 4, 2021, seeking partial reconsideration of our Opinion and Order entered on December 18, 2020 (December 18, 2020 Order), relative to the above-captioned proceeding.  Verizon filed Proprietary and Non-Proprietary versions of its Petition.  On January 13, 2021, Metropolitan Edison Company (Met‑Ed), Pennsylvania Electric Company (Penelec), and Pennsylvania Power Company (Penn Power) (collectively, FirstEnergy or the Companies) filed an Answer to the Petition.  

For the reasons stated, infra, we shall deny the Petition, consistent with this Opinion and Order. 

[bookmark: _Toc59179292]History of the Proceeding[footnoteRef:2] [2:  	For a Background summary of Pole Attachment Agreements and the History of Pole Attachment Regulation see pages 1-5 of the December 18, 2020 Order.] 


Verizon initially filed proprietary and non-proprietary versions of its Formal Complaint (Complaint) against FirstEnergy with the Federal Communications Commission (FCC) on November 20, 2019.[footnoteRef:3]  In its Complaint Verizon asserted that the negotiated rates charged by FirstEnergy under their several Joint Use Agreements (JUAs) are “unjust and unreasonable” under Section 224 of the Pole Attachment Act (PAA), 47 U.S.C. § 224.  The Complaint further asserted that the rates in the JUAs should be similar to the rate charged by FirstEnergy to cable companies and competitive local exchange carriers (CLECs) under pole attachment license agreements (i.e., the “new telecom rate”), and that Verizon is entitled to refunds reflecting the difference between this rate and the amount charged by FirstEnergy to Verizon under the JUAs since the July 12, 2011 effective date of the 2011 Pole Attachment Order,[footnoteRef:4] plus interest.  Complaint at 1.   [3:  	The Complaint was docketed by the FCC at Proceeding Number 19-354, Bureau ID No. EB-19-MD-008.]  [4:  	Implementation of Section 224 of the Act; A National Broadband Plan for Our Future, 26 FCC Rcd 5240, 5331 (Report and Order and Order on Reconsideration dated April 7, 2011) (2011 Pole Attachment Order).] 


On February 3, 2020, FirstEnergy filed proprietary and non-proprietary versions of its Answer to Verizon’s Complaint, arguing that Verizon’s Complaint is unfounded, and should either be dismissed or the relief requested should be denied.  FirstEnergy argued, among other things, that Verizon was required to terminate its existing JUAs with FirstEnergy before filing the Complaint but failed to do so.  FirstEnergy also argued that Verizon has misinterpreted FCC rulings and that failed negotiations with FirstEnergy led to the Complaint being filed.  FirstEnergy also argued that Verizon has misconstrued the relevant facts, including whether one party has bargaining leverage over another.  FirstEnergy added that, to the extent the case moves forward, any analysis of the rates between FirstEnergy and Verizon should be prospective in effect only.  FirstEnergy averred multiple affirmative defenses in its answer and provided specific responses to the averments made by Verizon in its Complaint.

On March 3, 2020, Verizon filed proprietary and non-proprietary versions of its Reply to FirstEnergy’s Answer and a denial of FirstEnergy’s affirmative defenses, maintaining its contention that Verizon is entitled to just and reasonable pole attachment rates and that it is entitled to a refund of what it believes it has been overcharged by FirstEnergy.  

On March 18, 2020, the Parties submitted a Joint Statement in the FCC proceeding.  The Joint Statement included certain stipulated facts, which were reproduced in the Appendix to FirstEnergy’s Main Brief.  See FirstEnergy M.B., Appendix A at ¶¶ 2-10.  

During the pendency of the Complaint proceeding before the FCC, the Commission, reassumed jurisdiction over the rates set forth in the JUAs.  See Assumption of Commission Jurisdiction Over Pole Attachments from the Federal Communications Commission, Docket No. L-2018-3002672 (Order entered September 3, 2019) (2019 Final Rulemaking Order).  On March 23, 2020, the FCC transferred the Complaint to the Commission.  In the Matter of Verizon Pennsylvania LLC and Verizon North LLC v. Metropolitan Edison Company, Pennsylvania Electric Company and Pennsylvania Power Company, Proceeding Number 19-354; Bureau ID Number EB-19-MD-008 (Order dated March 23, 2020).  Thereafter, the matter was transferred to the Commission and referred to the Office of Administrative Law Judge for adjudication.  Administrative Law Judge (ALJ) Joel H. Cheskis was assigned as the presiding officer.

In light of the continued interruption of normal operations as a result of the COVID-19 pandemic, the Parties agreed that the scheduled in-person hearings would be cancelled and the proceeding would become “paper-only,” meaning that, in addition to other agreed upon modifications, additional rounds of pre-served testimony would be allowed, the pre-served written testimony would be admitted into the record of the proceeding via stipulation and cross examination would be waived.  Next, the Parties would submit briefs in support of their legal arguments.  R.D. at 5. 

On July 7, 2020, the Parties submitted a Joint Motion to Admit Stipulated Items into the Record.  The Recommended Decision granted that motion, and the Parties were directed to ensure that the Commission’s Secretary’s Bureau has the necessary hard copies of the documents for inclusion in the Commission’s file.  R.D. at 6.

Proprietary and non-proprietary versions of Main Briefs and Reply Briefs were filed by both Verizon and FirstEnergy on July 28, 2020, and August 14, 2020, respectively.  The record in this case closed on August 14, 2020, the date Reply Briefs were filed.

On September 15, 2020, the Commission issued the ALJ’s Recommended Decision, in which ALJ Cheskis found that Verizon satisfied its burden of proof to demonstrate that it is entitled to a rebuttable presumption to have its rates to attach to the utility poles set by the “new telecom rate” methodology under the FCC’s regulations recently adopted by the Commission and FirstEnergy has not satisfied its burden to rebut that presumption.  Therefore, the ALJ recommended that:  (1) the Complaint be granted to the extent that the rates paid by Verizon to FirstEnergy to attach to FirstEnergy’s poles will be set going forward based on the “new telecom rate” methodology; (2) the Complaint be denied with regard to Verizon’s request for refunds going back to July 2011 for the amounts overpaid to FirstEnergy; but rather (3) Verizon be awarded a refund for rates it overpaid to FirstEnergy dating back to March 11, 2019, the effective date of the rates established under the new telecom rate methodology; and (4) the Parties be given a 60-day compliance period following the entry of a final Commission order to resolve any differences that arise in establishing the specific rates and the refund based on the determinations made in the Recommended Decision and, to the extent that such differences cannot be resolved, to afford the Parties of the Commission’s mediation unit for mediation review or request a further expedited evidentiary hearing on the remaining disputed issues.  R.D. at 1, 69-70.  

FirstEnergy and Verizon filed proprietary and non-proprietary versions of their Exceptions on September 22, 2020.  Proprietary and non-proprietary versions of Reply Exceptions were filed by FirstEnergy and Verizon on September 28, 2020.  

On October 15, 2020, FirstEnergy filed a Motion to Unseal Certain Proprietary Information and Request for Expedited Consideration (Motion).  In its Motion, FirstEnergy requested the unsealing of certain proprietary information contained in the testimony, Briefs, Exceptions, and Reply Exceptions submitted by FirstEnergy and by Verizon in this proceeding.  On October 27, 2020, Verizon filed an Answer in opposition to the Motion.  By Order entered December 3, 2020 (December 3, 2020 Order), the Commission denied the Motion.

In the December 18, 2020 Order, we granted, in part, and denied, in part, the Exceptions filed by FirstEnergy and Verizon, and adopted the Recommended Decision, as modified.  Specifically, we determined that substantial record evidence existed demonstrating that the current pole attachment rates that FirstEnergy charges Verizon are unjust and unreasonable under the JUAs because they are not determined using the new telecom rate, pursuant to Sections 1.1413(b) and 1.1406(d)(2) of the FCC’s regulations, 47 C.F.R. §§ 1.1413(b) and 1.1406(d)(2), as adopted in Section 77.4 of our Regulations, 52 Pa. Code § 77.4.  Thus, we found that the just and reasonable rate for Verizon’s use of the FirstEnergy’s poles, under the JUAs, is the competitively neutral new telecom rate required by the Commission’s Regulations.  December 18, 2020 Order at 50.  

Next, we agreed with the ALJ’s recommendation to direct a refund to Verizon, but ordered the refund amount prorated from November 20, 2019, which was the date Verizon filed its Complaint at the FCC.  Id. at 67.  Additionally, we concluded that the recommended 60-day compliance phase for determining the inputs on establishing rates going forward and for calculating the refund amount were unnecessary.  Id. at 71.  

Accordingly, we ordered the Parties to substitute in their respective pole attachment agreements the just and reasonable rate established by the Commission and dating back to November 20, 2019.  We further directed the Parties within ninety days of entry of the December 18, 2020 Order to determine the refund amounts owed to Verizon plus applicable interest using the effective date of November 20, 2019.  Id. at 81.  

On January 4, 2021, Verizon filed its Petition and on January 13, 2021, FirstEnergy filed an Answer to the Petition.  By Order entered January 14, 2021, we granted the Petition pending further review of, and consideration on, the merits.  

[bookmark: _Toc59179295]Discussion

Legal Standards

Initially, we note that any arguments not specifically discussed shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993).

The Pennsylvania Public Utility Code (Code) establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. § 703(f) and § 703(g), relating to rehearings, as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.

The standards for granting a Petition for Reconsideration were set forth in Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (1982):

A Petition for Reconsideration, under the provisions of 66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code section to rescind or amend a prior order in whole or in part.  In this regard, we agree with the court in the Pennsylvania Railroad Company case, wherein it was stated that “[p]arties . . . cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically decided against them . . . .”  What we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked by the Commission.  

Duick, 56 Pa. P.U.C. at 559 (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. 1935)).

		Under the standards of Duick, a petition for reconsideration may properly raise any matter designed to convince this Commission that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Duick, 56 Pa. P.U.C. at 559.

As we proceed in our review, we note that the considerations of Duick, on application, essentially, require a two-step analysis.  See, e.g., SBG Management Services, Inc./Colonial Garden Realty Co., L.P. v. Philadelphia Gas Works, Docket No. C‑2012‑2304183 (Order entered May 19, 2019) (discussing Application of La Mexicana Express Service, LLC, to transport persons in paratransit service, between points within Berks County, Docket No. A-2012-2329717; A-6415209 (Order entered September 11, 2014)).  The first step is that we determine whether a party has offered new and novel arguments or identified considerations that appear to have been overlooked or not addressed by the Commission in its previous order.  Id.  The second step of the Duick analysis is to evaluate the new or novel argument, or overlooked consideration that is alleged, in order to determine whether to modify our previous decision.  Id.  We will not necessarily modify our prior decision just because a party offers a new and novel argument or identifies a consideration that was overlooked or not addressed by the Commission in its previous order.  Id.

December 18, 2020 Order[footnoteRef:5] [5:  	The Petition challenges only one aspect of the December 18, 2020 Order –  the limiting of the refund period to the filing date of the Complaint.  Since the Parties do not seek reconsideration of the other portions of our prior Order in this proceeding, we will limit our discussion to the refund period.   ] 

[bookmark: _Hlk54872796]
In the December 18, 2020 Order, we summarized the ALJ’s recommendation as to the refund issue.  Having found that:  (1) the pole attachment rates that FirstEnergy is currently charging Verizon under the JUAs are unjust and unreasonable, and (2) the pole attachment rates that FirstEnergy charges Verizon going forward should be set using the new telecom rate methodology, the ALJ considered whether the Commission should award refunds to Verizon and, if so, how much.  December 18, 2020 Order at 55 (citing R.D. at 60-69).  

[bookmark: _Hlk55292663][bookmark: _Hlk55292701][bookmark: _Hlk55292805]We highlighted the ALJ’s finding that Verizon is entitled to a refund of amounts Verizon paid FirstEnergy in excess of the new telecom rates from March 11, 2019, to the present, or approximately 18 months ago (March 2019 to September 2020).  The ALJ noted that as of September 2020, this amount was approximately ***BEGIN PROPRIETARY***     ***END PROPRIETARY***[footnoteRef:6] with an additional ***BEGIN PROPRIETARY*** ***END PROPRIETARY***[footnoteRef:7] due per month beyond September 2020 until the refund is paid.  The ALJ found this level of refund appropriate, in lieu of that requested by Verizon, by prorating the ***BEGIN PROPRIETARY***     ***END PROPRIETARY*** that Verizon claimed it is owed since July 2011, or approximately 112 months ago (July 2011 to September 2020).  R.D. at 66.   [6:  	***BEGIN PROPRIETARY***  ***END PROPRIETARY*** R.D. at 66.]  [7:  	***BEGIN PROPRIETARY***  ***END PROPRIETARY*** R.D. at 66. ] 


In determining the appropriate level of refunds due to Verizon, the ALJ rejected Verizon’s argument that it is entitled to refunds from July 12, 2011 (the effective date of the FCC’s 2011 Pole Attachment Order) and found that Verizon is instead entitled to refunds from March 11, 2019 (the effective date of Section 1.1413) because Verizon was not entitled to the lower rates under the Commission’s Regulations until March 11, 2019.  The ALJ noted that under a strict reading of the FCC’s regulations as adopted by the Commission in the 2019 Final Rulemaking Order and considering the Commission’s determination that the FCC’s 2011 Pole Attachment Order has only persuasive authority, not mandatory authority, the appropriate effective date of the new telecom rate is March 11, 2019.  R.D. at 65-67.  

Similarly, the ALJ rejected FirstEnergy’s argument that Verizon is not entitled to any refund associated with the rates it pays under the JUAs because doing so would grant refunds based on a contract revision, not a tariff rate, which is impermissible under Section 508 of the Code, 66 Pa. C.S. § 508.  R.D. at 67.  FirstEnergy contended that the Commission can only reform contracts, such as the JUAs, on a prospective basis.  FirstEnergy M.B. at 91-93.  The ALJ noted that providing a refund in this case is consistent with Section 1.1407 of the FCC’s regulations, as adopted by the Commission through the 2019 Final Rulemaking Order, which is not limited to tariffed rates only, and Section 1312 of the Code, allowing refunds within four years of filing a complaint, [footnoteRef:8] which provide: [8:  	See R.D. at 67-68.] 

[bookmark: _Hlk55219541]
§ 1.1407 Remedies.

(a) If the Commission determines that the rate, term or condition complained of is not just and reasonable, it may prescribe a just and reasonable rate, term or condition and may:

(1) Terminate the unjust and/or unreasonable rate, 
term or condition;

(2) Substitute in the pole attachment agreement the just and reasonable rate, term or condition established by the Commission; and/or

(3) Order a refund, or payment, if appropriate.  The refund or payment will normally be the difference between the amount paid under the unjust and/or unreasonable rate, term or condition, and the amount that would have been paid under the rate, term or condition established by the Commission, plus interest, consistent with the applicable statute of limitations.

See 52 Pa. Code § 77.4(a) (incorporating 47 C.F.R. § 1.1407(a)(1)-(3)).

§ 1312 Refunds.

(a)	General rule. — If, in any proceeding involving rates, the commission shall determine that any rate received by a public utility was unjust or unreasonable, or was in violation of any regulation or order of the commission, or was in excess of the applicable rate contained in an existing and effective tariff of such public utility, the commission shall have the power and authority to make an order requiring the public utility to refund the amount of any excess paid by any patron, in consequence of such unlawful collection, within four years prior to the date of the filing of the complaint, together with interest at the legal rate from the date of each such excessive payment. . . . 

66 Pa. C.S. § 1312(a).  

In the December 18, 2020 Order, we first addressed FirstEnergy’s Exception relating to refunds.  Specifically, the Companies objected to the ALJ’s rejection of the argument that Verizon is not entitled to any refund because under Section 508 of the Code, the Commission can only reform contracts on a prospective basis.  According to FirstEnergy, the rates contained in the JUAs are contained in a contract and not in any FirstEnergy tariff and that sidestepping the Section 508 limitations by awarding refunds would be an unlawful and constitutional error.[footnoteRef:9]  We rejected FirstEnergy’s argument and noted our agreement with the ALJ’s resolution of this issue.  December 18, 2020 Order at 64-65. [9:  	Section 508 of the Code provides, in pertinent part:

The commission shall have power to vary, reform, or revise, upon a fair, reasonable and equitable basis, any obligations, terms or conditions of any contract heretofore or hereafter entered into between any public utility and any person, corporation, or municipal corporation, which embrace or concern a public right, benefit, privilege, duty or franchise, or the grant therefore, or are otherwise affected or concerned with the public interest and the general well-being of this Commonwealth[.] 

66 Pa. C.S. § 508.  ] 


We found that the ALJ applied the correct legal standard for evaluating whether a refund is appropriate in this proceeding.  In doing so, we emphasized the Commission’s adoption of Section 1.1407 of the FCC’s rules, which authorizes the termination of unjust and unreasonable rates and permits the ordering of refunds for such rates.  We noted the ALJ’s explanation that Section 1.1407 of the FCC regulations is not limited to tariff rates only.  Here, we determined that the ALJ properly considered the general reference of Section 1.1407 to “the rate, term or condition complained of” which does not require that the rate be a tariffed rate.  Additionally, we highlighted the ALJ’s analysis that providing a refund was consistent with Section 1312 of the Code, which is not limited to tariffed rates.  December 18, 2020 Order at 65.

We further concluded that the ALJ properly rejected FirstEnergy’s argument that Verizon is not entitled to any refund under Section 508 of the Code.  Again, we credited the ALJ’s reasoning that Section 1.1407 of the FCC regulations expansively refers to “the rate, term or condition complained of” and does not require that the rate be a tariffed rate.  By relying on Section 1.1407 and emphasizing the consistency of this FCC regulation with Section 1312 of the Code, we agreed with the ALJ’s determination that the Commission has the authority to award refunds of amounts previously collected in violation of law.  Thus, we found no error in the ALJ’s recommendation and denied FirstEnergy’s Exception pertaining to the entitlement of any refund.  December 18, 2020 Order at 65-66.

Next, we addressed the Parties’ Exceptions relating to the refund period and the applicability of interest.  Here, we noted the ALJ’s calculation of the refund award by prorating the amount sought in Verizon’s Complaint from the effective date of the relevant FCC regulations on March 11, 2019, to the time of the issuance of the Recommended Decision.  Furthermore, we explained that the ALJ recommended that to the extent the Parties disagree with the refund calculations, such issues could be raised during the recommended 60-day compliance period.  Additionally, we outlined the Recommended Decision’s determination that Verizon is entitled to a refund of the amounts Verizon paid FirstEnergy in excess of the “new telecom rate” from March 11, 2019, to the present, but denied Verizon’s Complaint to the extent that it requests earlier refunds.  Id. at 66. 
There we noted the Parties’ arguments about what date, if any, should be used to apply the new, lower pole attachment rates and calculate the refund owed in this case.  In its Exceptions, Verizon alleged that the FCC’s new, lower pole attachment rates apply under its existing JUAs with FirstEnergy and that it should have the benefit of the lower pole attachment rates going back to 2011.  First Energy argued that the FCC’s new pole attachment rates do not apply to its existing JUAs with Verizon and that FirstEnergy is entitled to receive compensation in accordance with existing, higher pole attachment rates.  December 18, 2020 Order at 66.[footnoteRef:10]   [10:  	In our decision, we noted that the revenue impact on both Verizon and FirstEnergy is proprietary which was discussed elsewhere in the December 18, 2020 Order.  However, we explained that the FCC has indicated that pole attachments are a major impediment to deploying advanced networks that can provide broadband service.  Thus, we expressed our hope that providers who benefit considerably from any pole attachment rate reductions commit a portion of those savings to making broadband available and affordable in Pennsylvania.  Id.] 


We agreed with the ALJ’s decision to direct a refund to Verizon but believed the refund should be prorated from November 20, 2019, which was the date Verizon filed its Complaint at the FCC.  Thus, we established November 20, 2019, as the effective date on which the new pole attachment rates were applicable under the ten evergreen JUAs between Verizon and FirstEnergy.  In addition, we directed that the refund include interest.[footnoteRef:11]  Moreover, we rejected the ALJ’s recommendation of a 60-day compliance period finding it to be unnecessary because the Parties may apply inputs that resulted from the December 18, 2020 Order to develop appropriate rates.  Id. at 67.  [11:  	We explained that under the Commission’s pole attachment regulations, refunds are “normally the difference between the amount paid under the unjust and/or unreasonable rate … and the amount that would have been paid under the rate … established by the Commission, plus interest …”  52 Pa. Code § 77.4(a) (incorporating 47 C.F.R. § 1.1407(a)(3)).  Under Section 1312 of the  Code, the interest rate to be used with a refund is the legal rate.  As with the effective date of the new rates, the effective date for the interest calculation arising from this dispute is November 20, 2019.  ] 


In addition, we addressed the alternative dates for the application of a lower pole attachment rate as being July 2011, November 2015, or March 11, 2019.  However, we found it inappropriate to direct a refund in this case back to 2011 or 2015 when considering that the relevant FCC regulation was not effective until March 11, 2019.  By the same token, we reasoned that the March 11, 2019, effective date is not the appropriate refund date either, given that Verizon never formally challenged those rates until November 20, 2019.  In our analysis, we considered the use of a prior effective date other than November 20, 2019, would result in the application of the new rates during a period when the Parties were still engaged in good-faith efforts to negotiate the applicability of the rebuttable presumption and the new rates.  Moreover, we determined that the March 11, 2019, date controls whether a Pennsylvania incumbent local exchange carrier (ILEC) has a rebuttable presumption that the FCC’s new pole attachment rates apply under an existing contract or, in other words, whether the new rates apply.  However, we emphasized that the March 11, 2019, date does not necessarily control when the new rates are effective.  Id. 

Accordingly, we granted, in part, and denied, in part, the Exceptions as to the effective date of the refund period and modified the Recommended Decision.  Id. at 68.

Petition and Answer

		In its Petition, Verizon argues that the selection of November 20, 2019, in the December 18, 2020 Order as the effective date for refunds amounted to legal error.  Asserting that refunds must be awarded consistent with the applicable statute of limitations, Verizon submits that the refunds should extend back to July 12, 2011, the date when the FCC ordered electric utilities to charge competitively neutral pole attachment rates to ILECs.  Alternatively, Verizon contends that, at a minimum, the applicable statute of limitations is four years consistent with the limitations period for a traditional contract claim under Pennsylvania law.  Petition at 6-7.  

		Verizon presents four general arguments in support of its broader refund period.  First, Verizon argues that reconsideration is warranted because it presents new and novel arguments not previously heard and considerations that appear to have been overlooked by the Commission.  According to Verizon, neither of the Parties nor the ALJ advocated the date of Verizon’s Complaint as the cutoff date for refunds and that the Commission did not have the opportunity to hear arguments about that date.  Verizon submits that the current refund date will have broad, unintended consequences and be against the public interest.  Specifically, Verizon asserts that limiting the availability of relief to the date a complaint is filed incentivizes aggrieved parties to file formal complaints to maximize relief at the expense of a negotiated settlement and encourages electric utilities to impede pre-litigation negotiations without risk of financial penalty.  Petition at 7-8.  

		Second, Verizon reiterates that the Commission’s Regulations require refunds to be awarded consistent with the applicable statute of limitations, citing Section 1.1407(a)(3) of the FCC rules which was incorporated by the Commission.  Petition at 8.

		Third, Verizon expands on its argument that the applicable statute of limitations extends back to July 12, 2011, or at least to November 20, 2015, four years preceding the Complaint.  Here, Verizon submits that the traditional statute of limitations for contract actions is four years and that the Commission was required to apply this period and award Verizon a refund of overpayments as of November 20, 2015.  Id. at 9 (citing 42 Pa. C.S. § 5525).  

		Verizon adds that for contracts like the JUAs, having no fixed termination date, Pennsylvania adheres to the continuing contract doctrine which extends the period covered by the traditional contract statute of limitations.  Under this doctrine, Verizon continues, the statute of limitation does not begin to run until the contractual relationship between the Parties is terminated and that damages are available for the time period covered by the continuing contract, plus a four-year period following termination of the contract.  Petition at 9 (citing Beltz v. Erie Indem. Co., 279 F. Supp.3d 569, 578-80 (W.D. Pa. 2017, aff’d, 733 F. App’x 595 (3d Cir. 2018)); and Thorpe v. Schoenbrun, 195 A.2d 870 (Pa. Super. 1963)).  

		Regarding the applicable statute of limitations arguments, Verizon proffers that since the JUAs are continuing contracts, all time periods since July 12, 2011, are covered by the statute of limitations in this case.  Thus, Verizon submits that the failure to award refunds since July 12, 2011, violates the Commission’s Regulations and was an error of law.  Id. at 10.  

		In its fourth argument, Verizon expands on its public policy concerns that the current refund determination would undermine the Commission’s stated objectives of quickly and comprehensively achieving pole attachment rate reform for Pennsylvania consumers.  According to Verizon, providing refunds only as to the filing date of a complaint will have industry-wide implications by undermining the Commission’s deployment goals and needlessly increasing pole attachment litigation in Pennsylvania.  Id. 

		Continuing with its policy arguments, Verizon reiterates its claims that the decision would discourage pre-complaint negotiations and fail to make injured “attachers” whole.  It would also be inconsistent with the way claims for monetary recovery are generally treated under the law.  Id. (citing 2011 Pole Attachment Order).  Suggesting that the policy would act as a disincentive to negotiate and encourage intransigence by electric utilities and rush to litigate by telecom providers, Verizon contends that the refund risk should fall on the electric utility that is demanding and collecting unlawful rates.  Thus, Verizon argues that the Commission’s asserted concerns about the negative impact on negotiations is misplaced.  Rather, Verizon submits, if refunds for overpayments made prior to or during pre-complaint negotiations were off-limits to an aggrieved party, no plaintiff would ever negotiate at the expense of potential recovery.  Petition at 10-11.

		Verizon further argues that the Commission’s date-of-filing refund rule effectively absolves FirstEnergy of a near-decade of illegal conduct that undermined the Commission’s goals for Pennsylvania.  Referencing the FCC’s statement that the rates charged for pole access are likely to affect deployment decisions for all telecom carriers, including ILECs, Verizon asserts that properly implementing 47 U.S.C. § 224 would reduce ILECs’ aggregate pole attachment payments by $320 to $350 million per year beginning July 12, 2011, which are amounts that could be deployed to further the Commission’s goals.  Petition at 11-12 (citing 2011 Pole Attachment Order).  

		Additionally, Verizon argues that the Commission’s date-of-filing refund rule would set Pennsylvania behind other states that have not reverse-preempted the FCC’s jurisdiction.  According to Verizon, in those states, the FCC has confirmed that it will provide refunds for the entire applicable statute of limitations period including time periods before the complaint was filed.  In support, Verizon references the recent FCC decision between the Parties’ affiliates in the state of Maryland where the FCC awarded refunds for years prior to the filing of the complaint in that proceeding consistent with the relevant state contract law statute of limitations.  Petition at 12 (citing Verizon Maryland LLC v. Potomac Edison Company, Docket No. 19-355, FCC 20-167, 2020 WL 6955432, Memorandum Opinion and Order rel. November 23, 2020).  

		In summary, Verizon requests that the Commission revise this one aspect of the December 18, 2020 Order which will remove the incentive for protracted, costly, and unnecessary litigation and benefit the Commission’s deployment goals.  Petition at 13.

In its Answer to the Petition, FirstEnergy argues that the Petition should be denied for the following three reasons:  (1) it fails to meet the standard for granting reconsideration; (2) it highlights the legal and factual errors committed in the December 18, 2020 Order; and (3) granting the requested relief in the Petition would constitute poor public policy.  Answer at 15-20.

In its first argument, FirstEnergy contends that the Petition simply re-raises arguments that were already considered and rejected by the Commission.  According to FirstEnergy, both Verizon’s request for refunds to be calculated back to 2011 or, alternatively, refunds back to November 20, 2015, are not new arguments.  The Companies proffer that a range of possible refund periods was considered and rejected by both the ALJ and the Commission and, thus, do not meet the Duick standards necessary for reconsideration.  Id. at 1-2, 8-9.  

Specifically, FirstEnergy asserts that Verizon’s claim that neither the Parties nor the ALJ advocated the date of Verizon’s Complaint as the cutoff date for refunds is simply false.  In support, FirstEnergy emphasizes its alternative argument that:

If the Commission determines that FirstEnergy’s existing rates are unjust and unreasonable, then it must determine the amount of such refunds and the applicable period for refunds, within the bounds of the Public Utility Code.  See Emporium Water Co., 859 A.2d at 24; see also LP Water & Sewer Co., 722 A.2d at 736 and Riverton Consolidated Water Co., 140 A.2d at 125. As explained below, the Commission should exercise its discretion and decline to award refunds in this proceeding or substantially limit the refund period.

Answer at 2 (citing FirstEnergy M.B. at 95-96 (emphasis added)).  In addition, the Companies argue that Verizon’s assertion that the Commission lacks the discretion to award relief within the spectrum advocated by the Parties is absurd; the Commission routinely considers and awards relief that is within the range of relief proposed by the Parties.  Answer at 2, 8-9.

		Regarding the failure to satisfy the reconsideration standards, FirstEnergy contends that the Commission already considered Verizon’s argument that its Regulations require refunds to be awarded consistent with the applicable statute of limitations but found it inappropriate to direct a refund in this case back to 2011 or 2015.  Although FirstEnergy asserts generally that the Commission erred in granting any refunds, it argues that Verizon misrepresents whether and to what extent Section 1.1407(a)(3) of the FCC regulations requires a refund award.  The Companies contends that under the FCC regulation both the award and calculation of refunds are discretionary.  Answer at 10-11.  

		In further support that the Petition fails to satisfy the Duick standards, FirstEnergy submits that Verizon reasserts the same arguments that the applicable statute of limitations extends to July 12, 2011, or at least to November 20, 2015.  Here, FirstEnergy states that Verizon already proffered that the statute of limitations for contract actions is four years and that the continuing contract doctrine requires refunds back to July 12, 2011.  The Companies contend that Verizon continues to rely on a statute of limitations and legal theories associated with a breach of contract.  According to FirstEnergy, these limitation periods have no application here because there is no allegations of any breach of contract or breach of the JUAs.  Id. at 11.  

		Additionally, FirstEnergy argues that Verizon’s claims regarding the negotiation of the JUAs are neither new nor accurate.  FirstEnergy submits that Verizon repeats misrepresentations that FCC precedent supports the claim that the Companies’ conduct was unlawful.  Rather, FirstEnergy contends that both the 2011 Pole Attachment Order and Potomac Edison do not support Verizon’s claim for relief and/or its contention that the Companies refused to comply with the law between 2011 and 2019.  Moreover, FirstEnergy argues that it made repeated attempts to renegotiate the rate Verizon paid but that Verizon refused to consider any rate higher than the new telecom rate.  Answer at 12-13.

		In further argument that the Petition is not eligible for reconsideration, FirstEnergy asserts that Verizon’s policy arguments are not new or were already considered and rejected by the Commission.  According to FirstEnergy, Verizon previously argued in its brief and Exceptions that awarding refunds back to July 12, 2011, will advance the Commission’s policy goals of broadband expansion and that the ALJ’s refund determination would encourage electric utilities to defy the Commission’s Regulations in the hope of keeping their unjust profits.  Moreover, FirstEnergy posits that to the extent Verizon has raised additional policy arguments not previously asserted, such arguments are waived and not appropriate for reconsideration.  Id. at 14.  

[bookmark: _Hlk67299179]		In its second main argument in opposition to the Petition, FirstEnergy argues that the Commission committed an error in awarding any refunds and that Verizon’s request for additional refunds should be rejected.  FirstEnergy submits that Verizon re-raises the same flawed arguments in support of additional refunds none of which demonstrate that the award of any refunds is consistent with the Code, Commission Regulations or Pennsylvania law.  Answer at 15-16.[footnoteRef:12]   [12:  	Here, FirstEnergy argues generally that the Commission’s award of refunds violates the Code, basic principles of contract law, and various provisions of the U.S. and Pennsylvania Constitutions, and constitutes an abuse of discretion and error of law, and is not based on substantial evidence.  However, FirstEnergy simply states that it intends to file a petition for review of the December 18, 2020 Order with the Commonwealth Court.  Answer at 15, n.22.  ] 


		Regarding its third main argument, FirstEnergy proffers that Verizon’s Petition should be denied because it constitutes poor public policy.  The Companies argue that the request for additional refunds will increase the harm to FirstEnergy’s electric utility customers.  In support, FirstEnergy contends that it does not profit from the rates Verizon, or any ILEC, pays to attach to its poles under JUAs.  Rather, FirstEnergy submits that throughout the proceeding it has explained that any reduction in the rates Verizon pays will result in higher rates for the Companies’ electric ratepayers.  Specifically, as a result of the potential rate impacts, FirstEnergy requested that the Commission set the effective dates of any new rates established under the JUAs as the effective date of the next base rate proceeding or permit FirstEnergy to defer and record as a regulatory asset the difference in revenues produced and permit recovery of the deferred amount in the next base rate case.  According to FirstEnergy, the Commission incorrectly found these issues could be put off until the next base rate case.  Answer at 17-18.

		Continuing with its public policy arguments, FirstEnergy asserts that there is no record evidence showing that Verizon’s request for lower rates and refunds will expand broadband deployment.  FirstEnergy contends that the Commission acknowledged such a lack of evidence by the assertion that the Commission hopes that providers who benefit considerably from any pole attachment reductions commit a portion of those savings to making broadband available and affordable in Pennsylvania.  Id. at 18 (citing December 18, 2020 Order at 66, n.41).  

		Additionally, FirstEnergy proffers that the amount of refunds already obtained by Verizon, and the amount of additional refund sought, are unknown to the public.  FirstEnergy highlights its prior motion to unseal certain proprietary information about the rates Verizon is paying in order to inform the public about the potential impacts on the Companies’ electric service rates.  FirstEnergy submits that the Commission improperly denied its request to release the proprietary information in the December 3, 2020 Order thereby maintaining a veil of secrecy on the potential rate impacts of Verizon’s requested relief.  According to FirstEnergy, Verizon’s Petition effectively requests the Commission to “double-down on providing Verizon a stealth subsidy and imposing an embedded rate increase upon FirstEnergy’s electric utility customers, with zero evidence that these customers will benefit from expanded or accelerated broadband deployment.”  Answer to Petition at 20.

Disposition

Based on our review of Verizon’s Petition, and in light of the record in this proceeding, we find no new or novel arguments in the Petition or any evidence that was overlooked in our December 18, 2020 Order.  Accordingly, we shall decline to exercise our discretion to reconsider our December 18, 2020 Order as discussed below.

[bookmark: _Hlk67316963]In support of its Petition, Verizon argues that the selection of November 20, 2019, in the December 18, 2020 Order as the effective date for refunds constitutes a legal error.  Initially, Verizon submits that neither the Parties nor the ALJ advocated the date of Verizon’s Complaint as the cutoff date for refunds and that the Commission did not have the opportunity to hear arguments about that date.  Thus, Verizon makes a new, general policy argument that using the Complaint filing date as a cutoff for refunds will encourage the filing of complaints and impede pre-litigation negotiations without risk of financial penalty.  

However, after raising its new policy concerns, Verizon returns to its essential statute of limitations arguments that refunds be calculated back to 2011 or, alternatively, to November 20, 2015.  

	Verizon’s arguments in its Petition – that the applicable statute of limitations extends back to July 12, 2011, or at least November 20, 2015 – are similar to the refund arguments raised in its Briefs and Exceptions which have already been addressed by the ALJ and the Commission.  See R.D. at 64-67; and December 18, 2020 Order at 66-68.  Once again, Verizon argues that the statute of limitations for contract actions under Pennsylvania law is four years and, further, that the continuing contract doctrine should be applied beyond four years such that the period for refunds reaches back to July 12, 2011.  Verizon’s arguments are not new and its repeated attempt to rely upon statute of limitations and legal theories associated with a breach of contract are inapplicable here because there is no record evidence of the Companies breaching the JUAs.  Rather, as explained in the Recommended Decision and the December 18, 2020 Order, Verizon only became entitled to the new telecom rate by operation of Section 1.1413 of the FCC regulations which was adopted by the Commission and became effective for purposes of this proceeding on March 11, 2019.  Thus, there could be no breach of the JUAs for failure to provide just and reasonable rates prior to the effective date of March 11, 2019.  See R.D. at 65.  

	Moreover, in our December 18, 2020 Order, we clarified that the March 11, 2019, effective date is not the appropriate refund date.  We determined that “[t]he March 11, 2019, date controls whether an ILEC has a rebuttable presumption that the FCC’s new pole attachment rates apply under an existing contract or, in other words, whether the new rates apply.  However, the March 11, 2019, date does not necessarily control when the new rates are effective.”  Id. at 67 (emphasis in original).  Here, we decline to address the arguments reiterated in Verizon’s Petition as to when the new rates became effective in this proceeding.[footnoteRef:13] [13:  	As an additional matter, we note that our determination of the appropriate refund date was entirely consistent with and permissible under the discretionary language set forth in Section 1.1407(a)(3) of the FCC’s regulations which states that the Commission “may” order a refund “if appropriate” which will “normally” be the difference between the amount paid under the unjust or unreasonable rate and the amount established by the Commission.  See 47 C.F.R. § 1.1407(a)(3).  ] 


	Moreover, even if we were to exercise our discretion to reconsider our prior Order, we would not deem Verizon’s policy argument as being persuasive.  Our decision to utilize the complaint filing date to calculate the refund period in this proceeding, cannot realistically be construed as impeding negotiations or settlement discussions among parties to any future pole attachment dispute.  Whether and when a party chooses to file a complaint is a strategy determination which should have no bearing on possible settlement discussions because such negotiations may occur both before and after the initiation of any litigation.  Indeed, such discussions are encouraged at any time under the Commission’s Rules of Administrative Practice and Procedures.  See, e.g., 52 Pa. Code § 5.231.  

Verizon’s Petition fails to satisfy the Duick standard and, accordingly, it shall be denied.
		
[bookmark: _Toc59179335]Conclusion

Based on the foregoing discussion, we shall deny the Petition, consistent with this Opinion and Order; THEREFORE,

[bookmark: _Hlk58576269]
IT IS ORDERED:

That the Petition for Partial Reconsideration of Verizon Pennsylvania LLC and Verizon North LLC filed on January 4, 2021, seeking partial reconsideration of our Opinion and Order entered on December 18, 2020, is denied.

[image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  April 15, 2021

ORDER ENTERED:  April 15, 2021
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