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[bookmark: _Hlk4595117]Pennsylvania Public Utility Commission					     C-2018-3000163
Bureau of Investigation and Enforcement	

	v.

[bookmark: _Hlk56588346]Black Tie Limousine Services, Inc.


OPINION AND ORDER


BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions regarding Black Tie Limousine Services, Inc. (Black Tie or the Respondent),[footnoteRef:1] filed on August 31, 2020.  Mr. Gabbay filed the Exceptions in response to the Recommended Decision (Recommended Decision or R.D.) of Administrative Law Judge (ALJ) Dennis J. Buckley, served on the Parties on August 10, 2020, in the above-captioned proceeding.  Also before the Commission are the Motion to Strike Exceptions (Motion to Strike) and Replies to Exceptions, filed by the Commission’s Bureau of Investigation and Enforcement (I&E) on September 9, 2020.  For the reasons discussed below, we shall grant I&E’s Motion to Strike and adopt the ALJ’s Recommended Decision, as modified, consistent with this Opinion and Order. [1: 	The Exceptions are signed by “Joseph Gabbay” (Mr. Gabbay), on behalf of Black Tie.  Exc. at 7.] 


History of the Proceeding

On August 6, 2003, the Commission issued a Certificate of Public Convenience (Certificate) to Black Tie at Docket No. A-00118861 for authority to provide common carrier of passenger services in Pennsylvania.[footnoteRef:2] [2:   	On April 20, 2012, Black Tie filed a Notification of Address Change for Certificate, Permit, and Brokerage License Holders form, identifying its new mailing address as 102 Browning Lane, Building B, Cherry Hill, New Jersey 08003, and its old address as 800 Chestnut Street, Philadelphia, Pennsylvania 19107.] 


On February 26, 2018, I&E filed a Formal Complaint (Complaint) against Black Tie.  In the Complaint, I&E stated that, effective February 16, 2018, all authority issued to Black Tie was suspended for failure to maintain evidence of liability insurance on file with this Commission, a violation of 66 Pa. C.S. § 512, 52 Pa. Code § 32.2(c) and 52 Pa. Code § 32.11(a), 52 Pa. Code § 32.12(a), or 52 Pa. Code § 32.13(a).  The Complaint detailed that a civil penalty of $500 would be assessed on Black Tie for the violation.  Complaint at 1.

Specifically, I&E stated in the Complaint that, if Black Tie did not file an Answer to the Complaint, I&E would request that the Commission issue an Order that:  (1) cancels the Certificate held by Black Tie for failure to maintain evidence of current insurance on file with the Commission; (2) imposes a penalty of $500 for the activity described in the Complaint; (3) orders such other remedy as the Commission may deem appropriate, including the suspension of vehicle registrations; and (4) imposes additional fines on Black Tie should cancellation of its Certificate occur.  Complaint at 1.  
Attached to the Complaint was a Notice informing Black Tie that, “[i]f you are a corporation, you must be represented by legal counsel.  52 Pa. Code § 1.21.”  Complaint at 3.

The Commission’s Secretary’s Bureau (Secretary’s Bureau) attempted to serve the Complaint on Black Tie by Certified Mail at its last known mailing address but was unsuccessful in its initial attempt.  Specifically, on March 14, 2018, the Secretary’s Bureau served the Complaint on Black Tie at the address of its most recent principal place of business, 102 Browning Lane, Building B, Cherry Hill, New Jersey 08003.  On April 18, 2018, the Complaint was returned to the Commission with the following notations from the U.S. Postal Service:  (1) Return to Sender; (2) Unclaimed; and (3) Unable to Forward.  On April 24, 2018, the Secretary’s Bureau re-served the Complaint on Black Tie at the same address, 102 Browning Lane, Building B, Cherry Hill, New Jersey 08003.

On May 11, 2018, Mr. Gabbay filed an Answer to the Complaint (Answer), denying the material allegations of the Complaint.[footnoteRef:3]  Mr. Gabbay explained that Black Tie has not operated any of its registered vehicles since January 31, 2018, when Black Tie placed its Certificate in “Voluntary Suspension” with the Philadelphia Parking Authority (PPA).  Answer at 1.  Mr. Gabbay asserted that Black Tie made a good faith effort to comply with all applicable laws, including those of the Commission and the PPA.  Further, Mr. Gabbay posited the following:   [3: 	We note that the Answer is signed by Mr. Gabbay and that a Verification included with the Answer is signed by Mr. Gabbay, identified as “an individual and representative” acting on behalf of Black Tie.  Answer at 2; Verification of Answer.  Once Black Tie filed an answer contesting I&E’s Complaint, this matter became an adversarial proceeding.  Arguably, Black Tie should have retained counsel to prepare and file its answer contesting I&E's Complaint.  See Pa. PUC, Bureau of Investigation and Enforcement v. Ultimate Medical Services, Inc., Docket No. C-2012-2310173 (Order entered January 30, 2013) citing New Fizon Catering, Inc. v. PECO Energy Co., Docket Nos. C-2008-2065498 and C-2008-2079076 (Order entered June 24, 2009).  However, it is beyond dispute that once Black Tie filed an answer, it had to be represented by an attorney in this proceeding because the answer contesting I&E’s Complaint made this matter an adversarial proceeding.  Id.] 


Act 94 of 2004 created a system of dual regulation by the PUC and the PPA for Limousine operators who are operating both in the city and in other areas of the Commonwealth.  Under the scheme of dual regulation, PUC and PPA rules and regulation are not working in a harmonious fashion which created confusion and expense, as seen by this complaint.

Id.  Moreover, Mr. Gabbay provided that, Black Tie requested that the Complaint be dismissed as moot.  Answer at 2.  Attached to the Answer and addressed to Mr. Gabbay c/o Black Tie is a letter from the Taxicab and Limousine Division of the PPA regarding “CPC‑1 Voluntary Suspension Application, Black Tie Luxury Limousine Service Inc, CPC No. 1010279-07.”[footnoteRef:4]  Attachment to Answer. [4: 	We note that in the letter attached to the Answer, Mr. Gabbay is identified as a “Key Employee” of Black Tie and his last name is spelled “Gabay.”  Attachment to Answer.] 


On November 26, 2019, the Secretary’s Bureau mailed a letter to Mr. Gabbay and Black Tie[footnoteRef:5] (November 2019 Secretarial Letter), explaining that a fine payment of $250, made in response to the instant proceeding, was not acceptable because it was not in the form of a certified check, money order, or check from an attorney and was enclosed for return.  November 2019 Secretarial Letter at 1.  On January 8, 2020, the Secretary’s Bureau mailed a second letter to Mr. Gabbay and Black Tie[footnoteRef:6] (January 2020 Secretarial Letter), explaining that the $250 fine payment was not acceptable and was enclosed for return.  The January 2020 Secretarial Letter noted that, on January 7, 2020, the November 2019 Secretarial Letter was returned to the Commission as undeliverable.  January 2020 Secretarial Letter at 1.   [5:  	The address on the letter is Joseph Gabay, Black Tie Limousine Service, Inc., 102 Browning Lane, Building B, Cherry Hill, New York 08003. ]  [6: 	The address on the letter is Joseph Gabay, Black Tie Limousine Service, Inc., 800 Chestnut Street, Suite 103, Philadelphia, Pennsylvania 19107.] 


On May 20, 2020, a telephonic hearing was convened, as scheduled.  Black Tie did not appear at the hearing.  I&E was present at the hearing, represented by counsel and presented the testimony of David Canzoneri (Mr. Canzoneri), a Compliance Specialist employed by the Commission.  Counsel for I&E also submitted three exhibits, all of which were admitted into the record (I&E Exhibits 1 through 3).[footnoteRef:7]  R.D. at 3-4. [7: 	We note that during the hearing, counsel for I&E made a Motion for Default Judgement, which the ALJ took under advisement.  In the event that its Motion for Default Judgement was not granted, counsel for I&E presented I&E’s evidence at the hearing.  R.D. at 3; Tr. at 5-9] 


The record was closed on May 29, 2020.  The record in this case includes a twenty-one-page hearing transcript.  R.D. at 4.

[bookmark: _Hlk53165974]On August 10, 2020, the Commission issued the Recommended Decision of ALJ Buckley sustaining the Complaint.  In the Recommended Decision, ALJ Buckley recommended that the Commission sustain I&E’s Complaint, impose a civil penalty of $500 and cancel Black Tie’s Certificate.  R.D. at 1, 4, 10.  

As noted, supra, on August 31, 2020, Mr. Gabbay filed Exceptions in response to the ALJ’s Recommended Decision in this matter.  On September 9, 2020, I&E filed Replies to Exceptions and a Motion to Strike.  Black Tie did not file an Answer to the Motion to Strike.

Discussion

Legal Standards

[bookmark: _Hlk51825586]As the proponent of a rule or order, the complainant in this proceeding, I&E, bears the burden of proof, pursuant to Section 332(a) of the Code.  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, I&E must show that Black Tie is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992) (Lansberry).  That is, I&E’s evidence must be more convincing, by even the smallest amount, than that presented by Black Tie.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by I&E of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of I&E shifts to Black Tie.  If the evidence presented by Black Tie is of co-equal value or “weight,” the burden of proof has not been satisfied.  I&E now has to provide some additional evidence to rebut that of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983). 
 
While the burden of production may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).
The Commission’s Regulation at 52 Pa. Code § 1.21(b) provides that persons in adversarial proceedings, except for individuals representing themselves, shall be represented by an attorney admitted to practice in the Commonwealth of Pennsylvania.  “Person” is defined in the Commission’s Regulations to include corporations.  52 Pa. Code § 1.8.  In addition, the same Regulation defines an adversarial proceeding as one that is contested and which will be decided on the basis of a formal record.  Id.

The genesis of this proceeding was the formal complaint issued by I&E, which is the prosecutorial bureau within the Commission.  By its very nature, this Complaint proceeding is adversarial, as Black Tie’s filing of an Answer to avoid default judgment would render it so.  See Fusaro v. Pa. PUC, 382 A.2d 794, 797 (Pa. Cmwlth. 1978) (Fusaro).  Accordingly, as the corporate respondent in an adversarial proceeding, Black Tie was required to secure Counsel of Record in order to defend the Complaint.

The Commission has previously addressed the issue of the need for corporations to be represented by counsel in adversarial proceedings.  In New Fizon Catering, Inc. v. PECO Energy Company, Docket Nos. C‑2008‑2065498 and C‑2008‑2079076 (Order entered June 24, 2009) (New Fizon), the Commission ruled that attorney representation of a corporation was not at issue when the corporation filed a complaint because the simple filing of a complaint did not automatically trigger an adversarial proceeding.  The Commission reasoned that until an answer is filed, it is not known whether a complaint will be contested.

We note that any issue that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

ALJ’s Recommended Decision

In the Recommended Decision, ALJ Buckley made thirteen Findings of Fact and reached six Conclusions of Law.  R.D. at 4-5, 10-11.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

The ALJ began by noting that he issued to the Parties a Prehearing Order dated January 7, 2020 (Prehearing Order), which stated the following: “You must call in and participate, or you may lose this case.” (emphasis in the original).  R.D. at 2, 4.

The ALJ further noted that the Commission issued a Corrected Hearing Notice dated April 20, 2020 (Hearing Notice), which notified the Parties of a rescheduled Initial Telephonic Hearing for May 20, 2020, at 10:00 a.m.  The Hearing Notice included the date, location, and time of the hearing.  The Hearing Notice further stated: “At the above date and time, you must call into the hearing.  If you fail to do so, your case will be dismissed.  You will not be called by the Administrative Law Judge.”  (emphasis in original).  R.D. at 3, 5.

The ALJ also noted that the Commission sent both the Hearing Notice and the Prehearing Order by U.S. First-Class Mail to Black Tie at its principal place of business, which is the address stated on the Complaint, and neither document was returned to the Commission as undeliverable.  R.D. at 2, 5.

The ALJ acknowledged that, on November 25, 2019, the Commission received a civil penalty payment of $250 from Black Tie, but because the payment was in the form of a personal check, the Commission returned the check with the instruction that the payment deficiency be corrected.  R.D. at 2.  Subsequently, on February 10, 2020, a check for $250 was remitted by Black Tie to the Commission.  R.D. at 3.

In his analysis, the ALJ reasoned that I&E met its burden of proof and agreed with I&E’s request that Black Tie’s operating authority should be cancelled.  The ALJ explained that the exhibits and testimony presented by I&E at the hearing established that Black Tie failed to maintain evidence of insurance on file with the Commission.  The ALJ agreed that Black Tie should pay a civil penalty of $500 for its failure to maintain evidence of insurance, noting that the $500 amount was “in addition to any other penalty that Black Tie may have paid in this case.”  R.D. at 6.  Regarding I&E’s request that Black Tie’s vehicle registrations be suspended, the ALJ determined that, given the age of the Complaint and the lack of any current operating information for Black Tie, cancellation of Black Tie’s Certificate was adequate.  Id.

[bookmark: _Hlk50118343]The ALJ concluded that I&E met its burden of proof and agreed with I&E that a civil penalty is warranted.  R.D. at 6, 10.  The ALJ analyzed the standards set forth in the Commission’s Policy Statement at 52 Pa. Code § 69.1201(c) to arrive at a recommended civil penalty of $500 for Black Tie’s failure to maintain evidence of insurance on file with the Commission.  R.D. at 8-10.  The ALJ also recommended that Black Tie’s operating authority be cancelled.  Additionally, the ALJ denied I&E’s Motion for Default Judgement as moot, explaining that the additional facts obtained at the hearing were necessary to render a decision.  R.D at 10.

I&E’s Motion to Strike Exceptions

In its Motion to Strike, I&E represents, inter alia, that:  (1) the Notice included with the Complaint advised the Respondent that, if it is a corporation, it must be represented by an attorney during adversarial proceedings; (2) in response to I&E’s Complaint, Black Tie, a corporate entity, filed an Answer, pro se; (3) Mr. Gabbay, an employee of the Respondent and not an attorney, filed Exceptions; (4) pursuant to Section 1.21 of the Commission’s Regulations, 52 Pa. Code § 1.21, a corporation must be represented by an attorney in an adversarial proceeding.  Motion to Strike at 2-3.

[bookmark: _Hlk63692608][bookmark: _Hlk63957556]I&E states that, In Re: Application of Signature Sedan Service, Inc., Docket No. A-2012-2325962 (Final Order entered May 9, 2013) (Signature Sedan), the Commission clarified that a proceeding becomes adversarial upon the filing of an answer, after which point, all future pleadings must be filed by an attorney.  Motion to Strike at 3 (citing Signature Sedan; 52 Pa. Code §§ 1.21-1.23).  I&E further states that, in Pa. PUC, Bureau of Investigation and Enforcement v. TRBZ INK LLC, Docket No. C‑2017‑2634538 (Order entered February 27, 2020) (TRBZ INK), the Commission:  (1) found that an individual who petitioned the Commission on behalf of that corporation may not proceed on behalf of that corporation; (2) recognized that TRBZ INK LLC was provided notice to secure legal counsel in the notice attached to the formal complaint filed by I&E; and (3) reasoned that allowing an individual to proceed in an adversarial proceeding without securing legal counsel would not only welcome the unauthorized practice of law but would also violate the Commission’s Regulation requiring legal counsel for corporate protection.  Id. (citing TRBZ INK).  

I&E asserts that this proceeding became adversarial when the Respondent filed its Answer and remained adversarial when the Respondent filed its Exceptions.  Therefore, I&E concludes that, applying 52 Pa. Code § 1.21 of the Commission’s Regulations, as well as the Commission’s ruling in Signature Sedan and TRBZ INK, to the instant case yields the result that, due to the adversarial status of this proceeding, Mr. Gabbay may not engage in the unauthorized practice of law by filing Exceptions on behalf of Black Tie and must secure an attorney to represent Black Tie in this proceeding.  Motion at 3-4.

Disposition

Upon review, we will grant I&E’s Motion to Strike, as Black Tie was not represented by an attorney in this proceeding.  The Commission’s Regulations requiring attorney representation in adversarial proceedings are consistent with Pennsylvania court decisions holding that a corporation must have counsel in order to proceed in any legal action because a corporation cannot represent itself.  Smaha v. Landy, 638 A.2d 392 (Pa. Cmwlth. 1994).  Pennsylvania courts have ruled that a corporation can only act through its agents and an agent representing it in court must be an attorney admitted to practice.  Walcavge v. Excell 2000, Inc., 480 A.2d 281 (Pa. Super 1984).  

In Cars R Us c/o Holman Copeland v. Philadelphia Gas Works, Docket No. C-2008-2033437 (Order entered February 4, 2010) (Cars R Us) and Torino Incorporated v. PECO Energy Company, Docket No. C‑2008‑2034595 (Order entered February 2, 2010) (Torino), the Commission affirmed its decision in New Fizon that a corporate officer may file a complaint on behalf of a corporation but that the corporation must be represented by an attorney in an adversarial proceeding.  In Cars R Us and Torino, the Commission cautioned the parties that the general rule requiring attorney representation of corporate complainants in adversarial proceedings would control on a going-forward basis.  The Commission held that, absent exigent circumstances, it would not allow individuals to offer evidence on a corporation’s behalf if the corporation was not represented by an attorney.

Applying our ruling in TRBZ INK, as well as our rulings in Cars R Us and Torino, to the instant case yields the result that Mr. Gabbay may not proceed on behalf of Black Tie in this matter.  Indeed, notice of the requirement to secure Counsel was provided to Black Tie in the Notice attached to I&E’s Complaint.  Complaint at 3.  We agree with I&E that allowing Mr. Gabbay to proceed without securing legal counsel would be not only welcoming the unauthorized practice of law, but it would also be in violation of the Commission’s Regulation requiring protections of a corporation secured by counsel.  Therefore, we shall grant I&E’s Motion to Strike as Black Tie should have retained counsel to represent it in this proceeding.  As we are granting the Motion to Strike, we do not find it necessary to consider the merits of the Exceptions that Mr. Gabbay filed or the merits of the Replies to Exceptions that I&E filed.

Nevertheless, based on our independent review of the record, we will make one modification to the Recommended Decision.  Although the ALJ acknowledged Black Tie’s remittance of $250 in his Recommended Decision and agreed with I&E that Black Tie should pay a $500 civil penalty for its failure to maintain insurance, it appears that the ALJ did not apply the $250 amount that Black Tie has paid to the $500 civil penalty.  R.D. at 3, 6.  

In the hearing transcript, I&E stated that Black Tie’s $250 payment was a partial payment of the $500 civil penalty that I&E sought for Black Tie’s failure to maintain evidence of insurance on file with the Commission.  Tr. at 9-10.  Under the circumstances, we find it appropriate to apply Black Tie’s payment of $250, accepted by the Commission on February 10, 2020, to Black Tie’s $500 civil penalty.  We shall modify the ALJ’s Recommended Decision to the extent that Black Tie’s payment of $250, received by the Commission on February 10, 2020, reflects a partial payment of the $500 civil penalty for Black Tie’s failure to maintain evidence of insurance on file with the Commission.  Accordingly, Black Tie is directed to pay the remaining $250 of the full $500 civil penalty.
Conclusion

Based upon our review and consideration of the record, pleadings, and applicable law, we shall grant I&E’s Motion to Strike Exceptions and adopt the Recommended Decision, as modified by this Opinion and Order; THEREFORE,

IT IS ORDERED:

1. That the Motion to Strike Exceptions, filed by the Commission’s Bureau of Investigation and Enforcement on September 9, 2020, is granted, consistent with this Opinion and Order.
 
2.	That the Recommended Decision of Administrative Law Judge Dennis J. Buckley, served on August 10, 2020, at Docket No. C-2018-3000163, is adopted as modified by this Opinion and Order.

3. 	That the operator authority of Black Tie Limousine Services, Inc., under the Certificate of Public Convenience at Docket No. A-00118861, is cancelled.

4.	That the Motion for Default Judgement, made by the Commission’s Bureau of Investigation and Enforcement, is denied as moot.
 
5.	That, within thirty (30) days of the entry date of this Opinion and Order, Black Tie Limousine Services, Inc. shall remit two hundred and fifty dollars ($250), which consists of the remainder of the five hundred ($500) civil penalty amount, payable by certified check or money order, to “Commonwealth of Pennsylvania” and sent to:

Rosemary Chiavetta, Secretary
Pennsylvania Public Utility Commission
Commonwealth Keystone Building
400 North Street
Harrisburg, PA 17120

6. 	That a copy of this Opinion and Order shall be served upon the Financial and Assessment Chief, Office of Administrative Services.

7. That a copy of this Opinion and Order shall be served upon the Bureau of Technical Utility Services.

8. That upon receipt of the payment of $250 from Black Tie Limousine Services, Inc., as directed by Ordering Paragraph No. 5 above, this proceeding, at Docket No. C-2018-3000163, be marked closed. 

[image: ]BY THE COMMISSION,




Rosemary Chiavetta
Secretary


(SEAL)

ORDER ADOPTED:  April 15, 2021

ORDER ENTERED:  April 15, 2021
25
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