BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



G.A. Homes, Inc.					:
							:
	v.						:		C-2021-3023766
							:
Aqua Pennsylvania Wastewater, Inc.			:
Aqua Pennsylvania, Inc.				:
Aqua America, Inc.					:



ORDER
GRANTING IN PART AND DENYING IN PART PRELIMINARY OBJECTIONS
AND ORDERING JOINDER OF AQUA PENNSYLVANIA, INC.


On January 19, 2021, G.A. Homes, Inc. (G.A. Homes) filed a formal complaint with the Pennsylvania Public Utility Commission (Commission) against Aqua Pennsylvania Wastewater, Inc. (Aqua Wastewater) and Aqua America, Inc. (Aqua America), docket number C-2021-3023766.  The formal complaint was verified by Graceann Anderson, the owner and president of G.A. Homes, and indicates G.A. Homes is represented by Ronnie J. Fischer, Esq. in this matter.  In an attachment to its complaint, G.A. Homes indicates it is a builder in the Masthope Community, and on November 2, 2020, it submitted 11 applications for water and sewer connections to Aqua.[footnoteRef:2]  G.A. Homes avers Aqua failed to timely process its applications, which purportedly jeopardizes the sale of certain properties.  G.A. Homes admits Aqua received a letter from the Pennsylvania Department of Environmental Protection (DEP) advising Aqua that its wastewater treatment facility for Masthope is hydraulically overloaded.  However, G.A. Homes avers its applications were submitted a month before such DEP notice and, further, certain properties should be exempt from any DEP-related connection ban based on exceptions outlined in the DEP’s regulations.  Lastly, G.A. Homes claims Aqua approved other water and sewer connections for other properties after G.A. Homes submitted its applications.  G.A. Homes requests the Commission order Aqua to approve 11 outstanding applications for water and sewer connections. [2:  Complainant only specified the applications were submitted to “Aqua”. ] 


On February 10, 2021, Aqua Wastewater filed an answer and new matter to G.A. Homes’s complaint.  In its answer Aqua Wastewater admitted or denied the various averments in the complaint.  Specifically, Aqua Wastewater avers Complainant submitted 16 applications on November 1, 2020, and six properties were connected, one application is pending, and nine applications do not meet DEP exceptions to allow connections during a DEP-issued moratorium regarding sewer service connections.  Aqua Wastewater asserts Complainant should file a complaint with DEP, not the Commission, if it contests Aqua Wastewater’s determination regarding the eligibility of G.A. Homes’s properties for DEP exceptions.  In its new matter, which was accompanied by a notice to plead, Aqua Wastewater avers the Commission lacks subject matter jurisdiction to resolve a dispute regarding interpretation and enforcement of DEP regulations related to a connection ban.  Aqua Wastewater also denies it violated its tariff, the Pennsylvania Public Utility Code, or Commission regulations and orders.  

Also on February 10, 2021, Aqua Wastewater filed preliminary objections in response to G.A. Homes’s complaint.  In its preliminary objections, which were accompanied by a notice to plead, Aqua Wastewater argued that the Commission does not have authority to determine whether the outstanding applications for water and wastewater connections are permitted under DEP regulations.  Therefore, Aqua Wastewater asserts G.A. Homes’s request that the Commission order Aqua Wastewater to approve outstanding applications for water and sewer connections is impertinent matter and the complaint should be stricken and dismissed in its entirety.

On March 1, 2021, G.A. Homes filed an amended formal complaint with the Commission against Aqua Wastewater and Aqua America.  Like the formal complaint, the amended formal complaint was verified by Graceann Anderson, the owner and president of G.A. Homes, and indicates G.A. Homes is represented by Ronnie J. Fischer, Esq. in this matter.[footnoteRef:3]  In its amended complaint, G.A. Homes again requests the Commission order Aqua to approve its 11 outstanding applications for water and sewer connections.  The amended formal complaint reiterated many of the same reasons for the complaint that were included in G.A. Homes’s original complaint.  However, G.A. Homes’s amended formal complaint averred it submitted 17 applications for water and sewer connections to Aqua on November 2, 2020, six of which were approved prior to the DEP-issued moratorium on December 11, 2020.  G.A. Homes’s amended complaint also states that Aqua indicated it forwarded an exception request to DEP for its 119 Andiron property. [3:  As an officer of G.A. Homes, Ms. Anderson may file a complaint with the Commission.  But, to further prosecute the complaint, including appearance at any hearing, G.A. Homes must be represented by an attorney admitted to practice law in the Commonwealth of Pennsylvania. See Cars R Us c/o Holman Copeland v. Philadelphia Gas Works, 2010 Pa. PUC LEXIS 602 (Pa. P.U.C. 2010); Torino Incorporated v. PECO Energy Co., 2009 WL 6691160 (Pa. P.U.C. 2010).] 


On March 23, 2021, Aqua Wastewater filed an answer and new matter to G.A. Homes’s amended complaint.  In its answer and new matter, which was accompanied by a notice to plead, Aqua Wastewater admitted or denied the various averments in the amended complaint.  The answer and new matter reiterated many of the same responses provided in the answer and new matter filed on February 10, 2021.  However, in response to G.A. Homes’s claim that it filed 17 applications, Aqua Wastewater maintains Complainant submitted 16 applications on November 1, 2020, and six properties were connected, one application is pending, and nine applications do not meet DEP exceptions to allow connections during a DEP-issued moratorium regarding sewer service connections.  Further, Aqua Wastewater states Complainant is no longer seeking an exemption for two of the nine applications Aqua Wastewater avers do not meet DEP exceptions.  Aqua Wastewater also notes the amended complaint does not address the Commission’s jurisdiction to entertain the requested relief.

Also on March 23, 2021, Aqua Wastewater filed preliminary objections in response to G.A. Homes’s amended complaint.  Its preliminary objections, which was accompanied by a notice to plead, were nearly identical to the preliminary objections filed on February 10, 2021. However, Aqua Wastewater’s preliminary objections also note that G.A. Homes’s amended complaint does not address the Commission’s averred lack of jurisdiction as raised by Aqua Wastewater’s answer and new matter as well as Aqua Wastewater’s preliminary objections filed on February 10, 2021. 

For the reasons discussed below, Aqua Wastewater’s preliminary objections will be granted in part and denied in part.  Aqua Wastewater’s preliminary objections that the Commission lacks jurisdiction to order Aqua Wastewater to connect outstanding applications for water and wastewater service based on any exceptions to DEP regulations is granted.  However, Aqua Wastewater’s request that the complaint be stricken and dismissed in its entirety is denied.  In addition, Aqua Pennsylvania, Inc. the water service provider, will be joined as an indispensable party sua sponte.

Section 5.101 of the Commission’s Rules of Administrative Practice and Procedure provides for the filing of preliminary objections.  52 Pa. Code § 5.101.  Commission preliminary objection practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69 (Pa. P.U.C. 1994) (Equitable).  Section 5.101(a) provides:

(a) 	Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7) Standing of a party to participate in a proceeding.

52 Pa.Code § 5.101(a)(1)-(7).

For purposes of disposing of preliminary objections, the Commission must accept as true all well pleaded, material facts of the nonmoving party, as well as every reasonable inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A.2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The Commission must view the complaint in this case in the light most favorable to G.A. Homes and should dismiss the complaint only if it appears that G.A. Homes would not be entitled to relief under any circumstances as a matter of law.  Equitable, supra; see also, Interstate Traveler Services, Inc. v. Commonwealth, Department of Environmental Resources, 406 A.2d 1020 (Pa. 1979).

		In this case, G.A. Homes alleged that Aqua Wastewater and Aqua America have inappropriately denied its applications for water and wastewater service.  

		Aqua Wastewater’s preliminary objections will be granted in part because, even when accepting as true all well pleaded material facts, as well as every reasonable inference from those facts, and viewing the complaint in the light most favorable to G.A. Homes, it is clear that the Commission lacks jurisdiction to order Aqua Wastewater to provide service pursuant to any exceptions within DEP regulations.

It is well settled that the Commission may not exceed its jurisdiction and must act within it.  City of Pittsburgh v. Pa. Pub. Util. Comm’n., 43 A.2d 348 (Pa. Super 1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 235 A.2d 602 (Pa. 1967).  Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Hughes v. Pa. State Police, 619 A.2d 390 (Pa. Cmwlth 1992).  As a creation of the legislature, the Commission possesses only the authority that the state legislature has specifically granted to it in the Public Utility Code.  66 Pa.C.S. §§ 101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell, 383 A.2d 791 (Pa. 1977).  

Neither the Public Utility Code, nor Commission orders or regulations, nor any Commission-approved tariff of the company provide authorization for the Commission to order Aqua Wastewater to approve outstanding applications for water and sewer connections based on DEP exceptions to DEP regulations.  As a result, to the extent G.A. Homes requests that the Commission find that its properties are eligible for an exception to a DEP-imposed moratorium, the Commission does not have jurisdiction to hear such matters and such matters are impertinent to this proceeding.  Aqua Wastewater’s preliminary objections will be granted with regard to G.A. Homes’s request that the Commission order approval of service based on any DEP exceptions to DEP regulations.  When accepting as true all well pleaded material facts in the amended complaint, as well as every reasonable inference from those facts, and viewing the amended complaint in this case in the light most favorable to G.A. Homes, it is clear that G.A. Homes is not entitled to relief from the Commission based on DEP exceptions to a DEP-imposed moratorium.  G.A. Homes request that the Commission order approval of service based on any DEP exceptions to DEP regulations will be stricken from the amended complaint.

		The complaint filed by G.A. Homes, however, will not be dismissed in its entirety.  When accepting as true all well pleaded material facts in the amended complaint, as well as every reasonable inference from those facts, and viewing the amended complaint in this case in the light most favorable to G.A. Homes, it is not clear that G.A. Homes is not entitled to any relief from the Commission.  As Aqua Wastewater notes in its answer and new matter as well as preliminary objections, the Commission and DEP can have concurrent jurisdiction over certain matters.  Sheldon R. Rovin, D.D.S. v. Pa. PUC, 502 A.2d 785 (Pa. Cmwlth. 1986); Susan K. Pickford, et al., v. Pa. PUC, 4 A.3d 707 (Pa. Cmwlth. 2010).  As Aqua Wastewater also notes, the Commission has regulatory authority under 66 Pa. C.S. § 1501 regarding public utilities’ services and facilities.  Additionally, the Commission has specific regulations regarding when a public utility may decline to serve an applicant.  52 Pa. Code § 65.15.[footnoteRef:4]  At this time, it cannot be determined with certainty that G.A. Homes was appropriately refused water and wastewater service.  First, regarding water service, as will be explained below, it is unclear whether the complaint regarding denial of water service has been adequately answered.  Second, regarding wastewater service, although the Commission cannot order a service connection pursuant to DEP exceptions to DEP regulations, that does not preclude finding that G.A. Homes has otherwise violated the Public Utility Code, Commission orders or regulations, or any Commission-approved tariff of the company.  See Eagle Rock; Stephen Sutter v. Clean Treatment Sewage Co., 2009 Pa. PUC LEXIS 7 (Pa. P.U.C. 2009); Pa. PUC v. Clean Treatment Sewage Co., 2010 Pa. PUC LEXIS 2680 (Pa. P.U.C. 2010).  Therefore, whether G.A. Homes was appropriately denied both wastewater and water service to its properties may, when viewed in the light most favorable to G.A. Homes, involve the Commission’s authority over public utility service.  Based on the standards of disposing preliminary objections, it is not clear that Aqua Wastewater has not violated its tariff, the Pennsylvania Public Utility Code, or Commission regulations and orders.   [4:  Chapter 65 of the Commission’s regulations concern water service.  However, the Commission has interpreted Chapter 65 to also include wastewater service. See Eagle Rock Cmty. Ass'n v. Pa. PUC, 2010 Pa. Commw. Unpub. LEXIS 813 (Pa. Cmwlth. 2010) (Eagle Rock). ] 


		G.A. Homes is advised, however, that to sustain its burden of proof at hearing, it must demonstrate by a preponderance of the evidence that Aqua Wastewater has violated the Public Utility Code, a Commission order or regulation or a Commission-approved Company tariff.  In addition, all orders of the Commission must be supported by substantial evidence.  This is a different standard than that used in addressing Aqua Wastewater’s preliminary objection.  G.A. Homes will be precluded from raising any arguments during a hearing that the Commission does not have jurisdiction over.  

As an additional matter, there appears to be an indispensable party that should be joined in this proceeding.  Specifically, G.A. Homes’s amended complaint named both Aqua Wastewater and Aqua America, Inc. as respondents, presumably because the complaint concerns both wastewater and water service.  However, only Aqua Wastewater has responded to G.A. Homes’s amended complaint.  Therefore, it must be clarified whether G.A. Homes’s complaint regarding water service has been adequately answered. 

It is clear that G.A. Homes’s amended complaint regarding wastewater service has been responded to by Aqua Wastewater through both its answer and new matter, as well as preliminary objections.  However, it is unclear whether Aqua Wastewater intends its pleadings to also serve as responses to G.A. Homes complaint regarding water service.  Although not explicitly stated, it likely does not, as Aqua Wastewater’s answer and new matter, as well as preliminary objections, set forth its basis for refusing wastewater service.[footnoteRef:5]  Further, Aqua Wastewater is not a water service provider.[footnoteRef:6] [5:  Adding to the uncertainty, Aqua Wastewater did not file preliminary objections based on nonjoinder of a necessary party.  ]  [6:  See, e.g., Aqua Pennsylvania Wastewater, Inc.’s Supplement No. 9 to Tariff Sewer – Pa P.U.C. No. 2.] 


Part of the problem may lie in that G.A. Homes appears to have incorrectly named the respondent regarding water service.  It is Aqua Pennsylvania, Inc., not Aqua America, Inc. which provides water service in the Commonwealth of Pennsylvania.[footnoteRef:7]  Consistent with that interpretation, Aqua Wastewater avers in its answer and new matter that Aqua America, Inc, which is now named Essential Utilities, Inc., does not provide water or wastewater service in the Commonwealth of Pennsylvania.[footnoteRef:8]  Despite this apparent error, Aqua Pennsylvania, Inc. should be joined to this proceeding if it is an indispensable party. [7:  See, e.g., Aqua Pennsylvania, Inc.’s Supplement No. 9 to Tariff Water – Pa P.U.C. No. 2.]  [8:  Aqua America, Inc. changed its name to Essential Utilities, Inc. on February 3, 2020.  See Essential Utilities, Inc. Securities and Exchange Commission Form 10-K, filed March 1, 2021.  ] 


In Pennsylvania, an indispensable party “is one whose rights are so directly connected with and affected by litigation that he must be a party of record to protect such rights….” Columbia Gas Transmission Corp. v. Diamond Fuel Co., 464 Pa. 377 (Pa. 1975).  Further, in Pennsylvania, absence of an indispensable party deprives a court of jurisdiction.  Id.  Therefore, if not raised by the parties, the issue of an indispensable party should be raised sua sponte.  Posel v. Redevelopment Authority of Philadelphia, 72 Pa. Commw. 115 (Pa. Cmwlth. 1983).  The Pennsylvania Supreme Court has established that “the basic inquiry in determining whether a party is indispensable concerns whether justice can be done in the absence of a third party … In order to make the analysis, however, one must refer to the nature of the claim and the relief sought.”  Cry, Inc. v. Mill Service, Inc., 536 Pa. 462 (Pa. 1994).  Adopting the criteria articulated in Mechanicsburg Area School District v. Kline, 494 Pa. 476 (Pa. 1981), the court’s test for determining indispensability involved “at least” the following considerations:

1. Do absent parties have a right or interest related to the claim?
2. If so, what is the nature of that right or interest?
3. Is that right or interest essential to the merits of the issue?
4. Can justice be afforded without violating the due process rights of absent parties?

In this case, after applying the test for determining indispensability as set forth by the Pennsylvania Supreme Court, I find Aqua Pennsylvania, Inc. to be an indispensable party to this proceeding.  As the ostensible water service provider subject to G.A. Homes’s amended complaint, Aqua Pennsylvania, Inc. has an interest to defend itself against the allegations and relief sought by G.A. Homes.  Aqua Pennsylvania, Inc’s participation in this proceeding is essential to the merits of this case, as Aqua Pennsylvania, Inc. may be able to provide evidence in response to G.A. Homes’s amended complaint.  If Aqua Pennsylvania, Inc. was not joined as an indispensable party now, it would not be afforded due process to defend itself against G.A. Homes’s claims.  Therefore, to ensure the Commission’s jurisdiction, avoid confusion, and provide adequate due process to all parties, I find it necessary to join Aqua Pennsylvania, Inc. to provide Aqua Pennsylvania, Inc. an opportunity to respond to G.A. Homes’s amended formal complaint.  Aqua Wastewater will be directed below to provide Aqua Pennsylvania, Inc. with a copy of this order.  This will ensure both G.A. Homes has an opportunity to be heard regarding its water service complaint, and Aqua Pennsylvania, Inc. has an opportunity to respond.  Aqua Pennsylvania, Inc. shall have twenty days from the date of this order to respond to the amended formal complaint as though it was also a named respondent.  To the extent that Aqua Pennsylvania, Inc. does not respond to the amended formal complaint within twenty days from the date of this order, Aqua Wastewater shall provide a status report regarding its efforts involving Aqua Pennsylvania, Inc.

ORDER


THEREFORE,

IT IS ORDERED:

1. [bookmark: _Hlk23429771]That the preliminary objections filed by Aqua Wastewater, Inc. at Docket Number C-2021-3023766 on March 10, 2021 are hereby granted, in part, and denied, in part, consistent with this order.

1. That Aqua Pennsylvania Wastewater, Inc. shall provide Aqua Pennsylvania, Inc. with a copy of this order and provide a status report within twenty (20) days of its efforts.

1. That, consistent with this order, Aqua Pennsylvania, Inc., is hereby joined to this action as an indispensable party, and shall have twenty (20) days from the date of this order to respond to G.A. Homes’s amended formal complaint.



Date: April 30, 2021								/s/			
								John M. Coogan 
								Administrative Law Judge
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