BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Andree Lombard					:
							:
v.						:		C-2021-3024001
							:
PECO Energy Company	 			:



ORDER REOPENING THE RECORD AND 
SCHEDULING FURTHER HEARING


On January 28, 2021, Andree Lombard (Complainant) filed a formal complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO or Respondent).  In his complaint, Mr. Lombard alleges PECO is threatening to shut off his service or has already shut of his service and requests a Commission-directed payment arrangement.  

On February 19, 2021, PECO filed an answer in response to the complaint asserting, inter alia, it provides service to Complainant at 404 Aldan Avenue, Aldan Pennsylvania (service address), and denying all other material allegations in the complaint.  PECO concluded its answer by requesting dismissal of the complaint.

On February 22, 2021, the Commission issued a Call-In Telephonic Hearing Notice to the parties, establishing an initial telephonic hearing for April 1, 2021, at 10:00 a.m. and assigning the undersigned as Presiding Officer.[footnoteRef:1]  Of note, the Hearing Notice advised the parties: “Attention: You may lose this case if you do not take part in this hearing and present facts on the issues raised.” (emphasis in original).   [1:  	52 Pa. Code § 56.174 provides for review by a special agent of any case in which the issue is solely the ability to pay.   
] 


On March 3, 2021, a Prehearing Order was issued reminding the parties of the date and time of the hearing and addressed, inter alia, the procedures applicable to the hearing including the method by which a party could request a change of the scheduled hearing date if the date was not convenient for them.  Further, the Prehearing Order advised the parties:

If you fail to participate in the hearing on the scheduled day and time, the hearing will proceed in your absence.  You will be deemed to have waived the opportunity to participate in the hearing.  The case may be dismissed ‘with prejudice,’ whereby, you will be barred from filing another complaint raising the same claim(s) and issue(s) presented in the dismissed complaint. 

(emphasis in original).  

	Both the February 2, 2021 Hearing Notice and March 3, 2021 Prehearing Order were served electronically to the e-mail address provided to the Commission by Mr. Lombard in his complaint, pursuant to the Commission’s Emergency Order which provides that service by the Commission on parties will be exclusively electronic during the pendency of the Governor’s Proclamation of Disaster Emergency.[footnoteRef:2]  No e-mail delivery failure notice was received by the Commission indicating that the documents served electronically did not reach Complainant.  	  [2:  	See, Emergency Order re Suspension of Regulatory and Statutory Deadlines, Modification to Filing and Service Requirements, Docket No. M-2020-3019262 at 4 (Order Entered March 20, 2020).  The Governor’s Proclamation of Disaster Emergency was in response to the COVID-19 pandemic.] 


		The hearing convened on April 1, 2021, at 10:00 a.m., as scheduled.  Angela Lorenz, Esquire, appeared on behalf of Respondent and was ready to proceed with one witness.  Complainant did not appear.  After waiting approximately fifteen minutes for Complainant to appear and participate, the hearing proceeded in Complainant’s absence.  No witnesses were presented, and no exhibits were introduced for the record.  At the conclusion of the hearing, Respondent made an oral motion to dismiss the complaint for failure of Complainant to appear and prosecute his complaint.  The undersigned informed counsel that the motion would be taken under advisement and a ruling would be issued in an initial decision.  

		The record closed on April 1, 2021, following the conclusion of the telephonic hearing.  Approximately an hour after adjournment, the undersigned was notified via e-mail that the Complainant called[footnoteRef:3] the Commission inquiring why he had not been contacted for the hearing.  Mr. Lombard was directed by Office of Administrative Law Judge (OALJ) staff to provide the reasoning for his absence from the hearing in writing to the undersigned, copying counsel for PECO, within (10) days.  On that same day, Mr. Lombard sent an e-mail communication to both the undersigned and counsel for PECO explaining why he was absent for the hearing, indicating that he was unable to find the information necessary to connect to the hearing.   [3:  	Complainant left a voicemail with the Commission at approximately 10:14 a.m., which was later directed to the OALJ.] 


The Commission’s regulations at 52 Pa. Code § 5.571 address reopening a record prior to a final decision.

§ 5.571. Reopening prior to a final decision.
 
(d) The record may be reopened upon notification to the parties in a proceeding for the reception of further evidence if there is reason to believe that conditions of fact or of law have so changed as to require, or that the public interest requires, the reopening of the proceeding.

(1) The presiding officer may reopen the record if the presiding officer has not issued a decision or has not certified the record to the Commission.

52 Pa. Code § 5.571(d)(1).

As an Initial Decision in this matter has not been issued and public interest requires, it is my determination that the record in this matter be reopened.  Both the Public Utility Code and the Commission's regulations provide that, after being notified, a party who fails to appear at a scheduled hearing shall be deemed to have waived the opportunity to participate in the hearing and shall not be permitted thereafter to reopen the disposition of the matter accomplished at the hearing, and not be permitted to recall excused witnesses.  66 Pa.C.S. § 332(f); 52 Pa.Code § 5.245(a)-(b).  However, these provisions do not apply if the presiding officer determines that the failure to be represented was unavoidable and that the interests of the other parties and the public would not be prejudiced by permitting the reopening or further examination.  66 Pa.C.S. § 332(f); 52 Pa.Code § 5.245(a)-(b), or if the presiding officer determines that the complainant demonstrated a good faith attempt to attend the hearing.  See e.g., Then v. Phila. Gas Works, Docket No. F-2012-2318264 (Order entered June 13, 2013); see also, Wiggins v. PECO Energy Co., Docket No. C-2010-2190335 (Order entered October 27, 2011).

 In the instant matter, I do not find Mr. Lombard’s failure to appear for the April 1, 2021 hearing to be unavoidable, however, I also do not find Mr. Lombard to be a disinterested litigant recognizing his good faith attempt to attend the April 1, 2021 hearing.  See Foti v. PPL Elec. Utils. Corp., Docket No. C-2020-3015285 (Opinion and Order Entered December 24, 2020).  To this end Mr. Lombard will be provided with one last opportunity to participate in a hearing on the issues raised.  The public interest is better served when all litigants, particularly pro se litigants, are afforded a meaningful opportunity to be heard.

In making the determination to reopen the record I also considered the interests of PECO.  Certainly, PECO has expended time and resources preparing for this matter; and reopening the record would again open PECO up to expending more time and more resources.  However, those resources would arguably be exhausted by PECO in handling this case through any appeal process the Complainant might undertake if he is not given the opportunity to prosecute his complaint.  Utilities are entitled to payment on services rendered, as are customers required to pay for services received.  By reopening the record and holding a hearing on the matter, PECO is given the opportunity to potentially recover those payments in the form of a payment arrangement. 

Thus, the record is reopened for the purpose of holding a further hearing in this matter.


ORDER


THEREFORE,

IT IS ORDERED:

1. That the motion of PECO Energy Company to dismiss the formal complaint of Andree Lombard, Docket No. C-2021-3024001, is denied.

2. The record in the matter of Andree Lombard v. PECO Energy Company, Docket No. C-2021-3024001, is reopened.

3. That a further telephonic hearing is to be scheduled in this matter.



Date:	May 4, 2021								/s/		
									Kailey B. Maguire
									Special Agent
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KHADIJAH SCOTT EQUIRE 
PECO ENERGY COMPANY
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